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Rep.  Moss  introduced  and  discussed  H.  R.  2767  which 
was  referred  to  the  House  Government  Operations  Com¬ 
mittee.  Print  of  bill  and  remarks  of  Rep.  Moss0 

Sen.  Hennings  introduced  and  discussed  S.  921  which 
was  referred  to  the  Senate  Government  Operations 
Committee.  Print  of  bill  and  remarks  of  Sen.  Hennings. 

So  921  was  re-referred  to  the  Senate  Judiciary  Com¬ 
mittee.  Print  of  bill  as  re-referred. 

House  committee  ordered  H.  R0  2767  reported. 

House  committee  reported  H.  R0  2767  without  amend¬ 
ment  o  H.  Report  No.  ll*6l.  Print  of  bill  and  report. 

H.  R.  2767  was  removed  from  the  Consent  Calendar  at 
the  request  of  Rep.  Byrnes. 

House  received  from  Government  Operations  Committee 
additional  views  on  H.  R.  2767.  H.  Report  No.  ll*6l. 
Part  2.  Print  of  report. 

House  passed  H.  R.  2767  without  amendment. 

H.  R.  2767  was  referred  to  the  Senate  Judiciary 
Committee.  Print  of  bill  as  referred. 

Senate  subcommittee  ordered  S.  921  reported  without 
amendment . 

Senate  committee  reported  S.  921  without  amendment. 

S.  Report  No.  1621.  Print  of  bill  and  report. 

Senate  passed  over  S.  921  at  the  request  of  Sen. 
Talmadge • 

Senate  passed  H.  R.  2767  without  amendment,  in  lieu 
of  S.  921.  H.  R.  2767  indefinitely  postponed  due  to 
passage  of  S.  921. 

Approved:  Public  Law  85-619. 

President’s  statement. 


HEARINGS;  H.  Government  Operations,  misc.  hearing,  part  11,  "Avail¬ 
ability  of  Information  from  Federal  Departments  and 
Agencies;"  July  22,  1957. 

S.  Judiciary  Committee  on  S.  921,  part  1;  March  6,  1958. 


DIGEST  OF  PUBLIC  LAW  85-619 


WITHHOLDING  GOVERNMENT  INFORMATION  FROM  PUBLIC.  Amends 
Section  161  of  the  Revised  Statutes  of  the  U.  S. ,  which 
authorizes  heads  of  departments  to  prescribe  regulations 
for  the  custody,  use,  and  preservation  of  records,  papers, 
and  property,  so  as  to  provide  thatthis  section  does  not 
authorize  withholding  information  from  the  public  or  limit 
ing  the  availability  of  records  to  the  public. 


. ...  -J  .<  ‘  -l  °  - l: 


85th  congress  ¥  ¥  O  0*7/'*  *7 

1st  Session  jfl.  X\.  £  i\)  { 
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IN  THE  HOUSE  OF  REPRESENTATIVES 


January  14, 1957 

Mr.  Moss  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  Government  Operations 


A  BILL 

To  amend  section  161  of  the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  infor¬ 
mation  and  limit  the  availability  of  records. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  161  of  the  Revised  Statutes  of  the  United 

4  States  (5  U.  S.  0.  22)  is  amended  by  adding  at  the  end 

5  thereof  the  following  new  sentence:  “This  section  does  not 

6  authorize  withholding  information  from  the  public  or  limi- 

7  ting  the  availability  of  records  to  the  public.’’ 
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I  submit  that  now  is  the  time  to  plan  for 
the  exploitation  of  those  potentialities  in 
^connection  with  the  water-resource  projects 
being  provided.  Standing  here  in  the 
lcftige,  amid  this  State  park,  in  the  company 
ofNjen  of  the  caliber  of  you  who  make  up 
Arkansas  Basin  Development  Associa-  - 
tion,  \think  it  is  obvious  that  the  region 
has  th^deadership  and  enterprise  to  match 
its  physicM  resources.  Your  project  is  an  op¬ 
portunity,  lui  opportunity  for  every  one  who 
has  a  hand  rta  its  planning,  design,  and  con¬ 
struction,  buNnost  of  all  an  opportunity  for 
the  people  of  the  region  to  build  around  for 
a  greater  Southw^t  and  a  stronger  and  more 
prosperous  AmericS 

Mideasti^olicy 

EXTENSION  OP  REMARKS 

OP 

HON.  PAT  McNAF 

OF  MICHIGAN 

IN  THE  SENATE  OP  THE  UNITED^TATES 

Monday,  January  14,  1957 

Mr.  McNAMARA.  Mr.  President  I 
ask  unanimous  consent  that  an  article 
submitted  by  the  Senator  from  Arkansas 
I  Mr.  FulbrightI  entitled  “Mideast  Policy 
Must  Look  Beyond  This  Crisis,”  which 
appeared  in  the  outlook  section  of  the 
Washington  Post  and  Times  Herald  of 
January  13,  1957,  may  be  printed  in  the 
Appendix  of  the  Record. 

There  being  no  objection,  the  article 
was  ordered  to  be  printed  in  the  Record, 
as  follows: 

Mideast  Policy  Must  Look  Beyond  This 
Crisis 

(By  W.  W.  Rostow) 

v  As  was  to  a  degree  inevitable  in  a  general 
declaration  of  direction  and  intent,  the 
President’s  message  to  Congress  January  5 
left  many  questions  unanswered.  For 
example:  Is  the  administration  prepared  to 
build  a  mobile  task  force  to  deter  or  to  pro¬ 
secute  limited  war?  How  does  the  admin¬ 
istration  propose  to  deal  with  Soviet  military 
arrangements  with  Syria  and  Egypt?  What 
about  Jordan?  What  about  the  legal  status 
of  the  canal  and  the  unresolved  Arab-Israel 
conflict? 

The  greatest  of  these  unanswered  ques-y 
tions  relates,  however,  to  the  economt 
aspects  of  our  Middle  East  policy.  The 
President  proposed  to  make  available  j^400 
million  for  a  2-year  period,  over  and>»bove 
the  existing  level  of  assistance  to  countries 
in  that  area.  What  American  .purposes 
should  these  dollars  be  made  to  senre?  Under 
what  criteria  shall  they  be  disbursed?  To 
what  use  shall  these  funds  l^e  put  in  the 
Middle  East? 

•  THREE  HALLMARKS 

The  President’s  propos^'  for  enlarged  eco¬ 
nomic  aid  to  the  Middip East  was  made  in 
a  statement  that  had  three  dominant  charac¬ 
teristics:  It  was  delivered  in  the  context  of 
a  crisis:  it  was  directed  almost  exclusively 
against  Soviet  communism;  it  was  concerned 
primarily  with  )ne  dangers  of  military  ag¬ 
gression. 

Now,  AmeriSan  dollars  have  proved  useful 
in  the  past'  in  dealing  with  urgent  crises 
caused  by  .Communist  military  aggression  or 
the  thrift  of  it.  Dollars  helped  Greece  in 
its  civU f war;  they  helped  Chiang  Kai-shek 
back  rfnto  his  feet  on  Taiwan  (Formosa)  af¬ 
ter  1949;  they  helped  salvage  Rhee  in  South 
Kyrea;  they  made  possible  Diem’s  tour  de 
roe  in  Vietnam  since  1954;  since  the  Ko- 
Fean  war  they  have  permitted  the  building  of 
larger  conventional  military  forces  around 
the  periphery  of  the  Communist  bloc  than 


would  otherwise  now  exist.  And  there  are 
certain  jobs  to  be  done  in  the  Middle  East 
where  emergency  dollars  can  help:  The  Arab 
refugees;  the  clearance  and  repair  of  the 
Canal;  getting  the  pipelines  back  in  busi¬ 
ness. 

But  the  tactical  use  of  dollars  to  help  sal¬ 
vage  crisis  situations  has  proved  enormously 
expensive;  and,  more  important,  aid  given 
in  this  context  has  often  failed  to  press  for¬ 
ward  our  major  strategic  interest  in  Asia,  the 
Middle  East,  and  Africa. 

BROAD  MODERNIZATION 

What  is  that  interest?  It  is  that  the  gov¬ 
ernments  and  peoples  of  those  areas  increas¬ 
ingly  commit  their  ardent  individual  and 
national  aspirations,  their  energy,  talent,  and 
resources,  to  lifting  the  level  of  human  wel¬ 
fare  and  dignity,  to  modernizing  their  soci¬ 
eties  in  the  widest  sense.  Only  in  a  setting 
of  such  sustained  effort  is  communism  as  a 
doctrine  likely  to  be  resisted,  independence* 
cherished  against  subversive  blandishments 
or4iefended  against  open  force  and  ambitions 
for  enlarged  status  on  the  world  scene  re¬ 
sponsibly  pursued.  Only  in  this  setting  is 
the  overriding  American  interest— well 
defined  by  the  President — likely  to  be  ful 
filled :  Our  desire  is  a  world  environment  of, 
freedom,  not  servitude.” 

In  no  region  of  the  world  is  the  individual 
citizen  poorer  or  harder  pressed  than  in/the 
Middle  East.  In  no  area  is  there  a  greater 
leed  for  a  channeling  of  organized/efforts 
o\to  the  long-run  tasks  of  economic  and 
social  development.  In  no  contexjris  it  more 
impXtant  for  the  United  States  Jro  hold  up  a 
visioiTOf  what  in  the  long  pull  tnese  societies 
might  \chieve,  consonant  Wth  their  own 
ambitioiV  and  for  the  United  States  to  com¬ 
mit  its  aick  human  sympathy  and  technical 
talent  to  a  aommon  entafprise. 

This  was  me  dimedftten  -  lacking  in  the 
President’s  expositions  Gf  Gur  interests  and 
problems  in  the'MidQle  East. 

A  successful  eofciomic  aid  program  ad¬ 
dressed  to  this  s^pect  of  the  American  inter¬ 
est  in  the  MicUne  East  cannot  be  conceived 
as  a  crash  effort,  designed  to  deal  with  an 
urgent  crisbp  it  cannot \e  successfully  pro¬ 
jected  as  anti -Communist  venture;  it 

cannot  he  successfully  organized  as  a  mili¬ 
tary  assistance  effort.  It  muSt  be  addressed 
to  long-run  goals,  positive,  constructive  pur- 
pose^  and  to  peaceful  tasks.  Paradoxically, 
it  As  only  under  such  circumstances  that 
nerican  dollars  are  likely  to  help  defeat 
Communism,  deter  Soviet  military  agression, 
and  reduce  the  likelihood  of  future  criees. 

The  central  task  of  statesmanship  \yer 
coming  months — faced  in  different  waystsy 
the  executive  branch.  Congress,  and  thl 
American  people  as  a  whole — in  translating' 
the  President’s  initiative  into  living  policies 
and  programs  which  fulfill  the  Nation’s  inter¬ 
est,  may,  then,  prove  to  be  the  segregation  of 
the  economic  program  for  the  Middle  East 
from  the  emergency  military  and  diplomatic 
moves  which  surrounded  its  origin  and  re¬ 
launching  it  on  a  long-run  basis  which  would 
maximize  the  likelihood  that  American  aid 
might  shift  the  direction  of  the  forces  at 
work  within  the  Middle  East  toward  increas¬ 
ingly  constructive  channels. 

This  longer  run  perspective  on  the  Middle 
East  may  appear  theoretical  or  idealistic  in 
the  context  of  a  complex,  urgent  crisis. 
But  an  examination  of  our  foreign  aid  allo¬ 
cations  in  the  postwar  decade  reveals  quickly 
that  sums  vastly  larger  than  $200  million  a 
year  can  be  dissipated  in  areas  much  smaller 
than  the  Middle  East,  on  short-term  emer¬ 
gency  grounds,  yielding  little  more  than 
postponed  bankruptcy. 

If  one  acts  merely  to  get  by  the  next  stage 
In  a  crisis,  one  is  likely  to  perpetuate  it.  If 
one  makes  our  dollars  a  pawn  in  the  game  of 
short-run  diplomacy  or  in  the  short-run  task 
of  countering  particular  Soviet  moves,  one  is, 
in  fact,  likely  to  discourage  the  governments 


In  the  underdeveloped  areas  from  facing 
with  energy  and  persistence  the  difficult 
domestic  problems  on  which  the  progress  of 
their  peoples  largely  depends.  / 

If  this  view  is  correct,  we  must/nold  out 
to  the  nations  of  the  Middle  East  /he  offer  of 
sustained  and  substantial  aid  yS  the  extent 
that  they,  by  their  efforts,  ane  prepared  to 
absorb  it  productively;  and Ane  should  ac¬ 
company  this  move  with  the  offer  of  tech¬ 
nical  assistance  designed/to  help  organize 
the  local  programs,  ancf  trained  personnel 
necessary  to  use  decreased  capital  produc¬ 
tively.  Our  standards  for  allocating  aid 
should  be  tough  h*ft  they  should  be  eco¬ 
nomic,  not  politioftl  or  military,  standards. 

In  the  tangled  j«iflamed  state  of  the  Middle 
East,  with  Suezdmd  the  Israel  border  unset¬ 
tled,  it  woulcLoe  fatuous  to  believe  that  such 
an  offer  would  work  quick  magic  or  that  It 
constitutes^ a  substitute  for  a  firm,  military 
policy  anpa  wise  day-to-day  diplomacy.  The 
governnsents  and  peoples  of  the  Middle  East 
mustyOf  course,  be  convinced  that  American 
military  power  is  counterpoised  against  a 
Soyiet  invasion. 

fore  than  that,  they  must  be  convinced 
;hat,  inside  or  outside  the  United  Nations, 
the  United  States  is  prepared — in  fact  and  in 
spirit — to  use  force  if  necessary  to  suppress 
limited  war,  Communist  or  non-Communist 
in  origin.  They  must  be  convinced  that 
Israel  is  there  to  stay.  They  must  be  con¬ 
vinced  that  the  West  can  and  will  find  ways 
of  assuring  the  flow  and  economical  trans¬ 
port  of  necessary  oil  supplies.  A  military 
and  diplomatic  stance  designed  to  make  these 
things  crystal  clear,  is  a  necessary  condition 
for  any  American  policy  in  the  Middle  East 
worthy  of  the  name. 

But  we  must — in  a  move  quite  distinct 
from  these — hold  out  at  the  same  time  an 
offer  to  join  with  them  in  a  carefully  calcu¬ 
lated  but  openhearted  effort  to  develop  and 
modernize  their  societies,  not  to  frustrate  the 
designs  of  Moscow  but  because  we  have  come 
to  perceive  that  some  of  their  highest  aspira¬ 
tions  and  some  of  our  interests  substantially 
overlap. 

If  we  approach  a  Middle  East  program  in 
these  strategic  terms,  avoiding  the  dissipa¬ 
tion  of  our  dollars  in  a  series  of  ad  hoc  tacti¬ 
cal  bargains,  it  is  likely  to  become  clear  that 
the  program  should  not  and  cannot  stop  at 
the  somewhat  ambiguous  borders  of  the  Mid¬ 
dle  East.  For  one  thing,  Pakistan  is  in  the 
Baghdad  Pact,  and,  in  all  conscience,  it 
should  receive  enlarged  support  for  its  first 
5-year  plan. 


Golden  Jubilee  of  St.  Michael's  Roman 
Catholic  Church,  West  Lynn,  Mass. 


k  EXTENSION  OP  REMARKS 

OF 

)N.  THOMAS  J.  LANE 

OF  MASSACHUSETTS 

IN  THE  H{S>USE  OF  REPRESENTATIVES 

Thursday,  January  10,  1957 

Mr.  LANE.  Mr.  Speaker,  St.  Michael’s 
Roman  Catholic  iGiurch,  in  West  Lynn, 
Mass.,  which  serves,  the  Polish  commu¬ 
nity,  recently  observed  its  golden  jubilee. 

The  story  of  a  parah  church,  how  it 
started  and  how  it  deveremed,  is  always  a 
fascinating  testimonial  toSfaith,  and  pio¬ 
neering  effort. 

When  a  few  people  cooperate  to  build  a 
place  of  worship  they  can  call\heir  own, 
and  then  persevere  through  theVears  so 
that  it  will  become  a  spiritual  home  for 
many,  they  are  doing  God’s  work  on  a^rth 
as  members  of  the  lay  apostolate. 


\  Am 
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\  Such  examples  are  always  inspiring. 

\por  they  reveal  to  us  that  the  greatest 
difficulties  can  be  overcome,  when  men 
of  gdcd  will  join  together  in  raising  a 


temple\dedicated  to  the  honor  and  glory  sinski,  pastor. 
,  „  j  \  Hiehliehtint 


of  God. 


Tlip  Polish  people  have  always  been  evening  at  Briarcliff  Lodge  will  be  the  seiec- 
clo^e  to  thS  church,  and  their  devotion  T"*iW  P’™r  Ward  Slx 

to  it  has  woiKthe  respect  of  all  who  have 


While  looking  through  the  December  15 
Issue  of  Forbes,  one  of  the  Nation’s  leading 
business  and  finance  magazines,  we  saw  a/ 
full-page  Texas  Gas  Transmission  Corp. 
vertisementf  extolling  the  advantages  of  the 
Big  River  region  as  plant  sites  for  other/in- 
Highlighting  the  jubilee  ball  on  Saturday,  dustries.  We  were  reminded  that  Owensboro 


Josephine  Drobnich,  Mrs.  Stalla  Szarkowska, 
and  Mrs.  Ann  Krzywicki. 

On  Saturday  morning  at  9  a.  m.  requiem 
high  mass  will  be  celebrated  for  the  deceased 
of  the  parish  by  the  Rev.  Ladislaus  A.  Cie- 


observed  theirNpiety  and  reverence 

The  main  aTt|ir  of  St.  Michael  s  is 
beautiful  to  beholiL  ® 

Kneeling  beforeNts  communion  rail, 
parishioners  experience  a  supreme  hap¬ 
piness  that  endows  thdm  with  the  spirit¬ 
ual  strength  to  rise  above  the  trials  and 
temptations  of  their  daily'll ves. 

On  this  golden  jubilee, \they  offered 
special  prayers  for  the  faithfhl  few  whose 
vision  and  whose  sacrifices  halKa  century 
ago  made  this  possible. 

Under  unanimous  consent,  I  include 
in  the  Congressional  Record  the  follow¬ 
ing  program  for  St.  Michael’s  jubilee 
celebration,  from  the  October  7,  19 
'  issue  of  the  Lynn  Telegram-News: 

Three-Day  Affair 

City,  State,  and  county  officials  together 
with  clergy  of  Greater  Lynn  parishes  and 
Polish  churches  in  this  area  will  join  with 
St.  Michael’s  parishioners  in  the  3-day  golden 
jubilee  celebration  which  will  open  with  a 
Pontifical  High  Mass  on  Friday  morning  at 
10  a.  m. 

Archbishop  Richard  J.  Cushing  will  be  the 
celebrant  of  the  mass  and  will  deliver  the 
sermon. 

Former  parishioners  now  in  the  priest¬ 
hood  and  former  curates  at  the  West  Lynn 
church  will  assist  the  church  prelate  at  the 
Solemn  Pontifical  Mass.  They  include:  the 
Reverend  William  F.  Maciaszek  of  the  Home 
of  the  Little  Flower,  Hyde  Park,  assistant 
priest:  Rt.  Rev.  Msgr.  Ladislaus  A.  Sikorax  of 
St.  John  the  Baptiste  Church,  Hyde  Park, 
first  assistant  deacon;  Rt.  Rev.  Msgr.  Alexan¬ 
der  Ogonowski  of  Dracut,  second  assistant 
deacon;  Rev.  John  S.  Dziok  of  St.  Hedwig’s 
Church,  East  Cambridge,  deacon;  Rev.  Ed¬ 
ward  G.  Naguszewski  of  Holy  Trinity  Church, 
Lowell,  subdeacon;  Rev.  Henry  Ustaszewski 
of  St.  Joseph’s  Church,  Claremont,  N.  H.,  a 
former  parishioner,  preacher;  Very  Rev. 
Msgr.  Francis  S.  Rossiter,  S.  T.  D.,  of  St. 
John's  Seminary,  master  of  ceremonies,  and 
Rev.  Ferdinand  Slejzer  of  Holy  Trinity 
Church,  Lowell,  second  master  of  ceremonies. 

Also,  Rev.  Ferdinand  Miszki,  of  St.  Peter’s 
Church,  Norwood,  metropolitan  cross  bearer; 
Rev.  Francis  D.  Chmaj  of  St.  Mary’s  parish, 
Boston,  mitre  bearer;  Rev.  Francis  S.  Mias; 
kiewicz  of  St.  Casimir’s  Church,  Maynar^ 
crozier  bearer;  Rev.  Stanislaus  T.  Sypek/of 
Emmanuel  College,  Boston,  book,  bearer  ;/Kev. 
Anthony  Knojeczny,  O.  F.  M.  Com.,  of 
St.  Stanislaus  Church,  Chelsea,  candle  bear¬ 
er;  Rev.  Vincent  A.  Jakus  of  Star  a t  the  Sea 
Church,  Marblehead,  gremial  beftrer;  Rev. 
Alexander  E.  Szypko  of  St.  John’s  Church, 
Peabody  and  Rev.  J.  Walter  StOcklosa  of  St. 
Hedwig’s  Church,  Cambridge?  acolytes;  and 
Rev.  Chester  Stempkowski^f  Sacred  Heart 
Church,  Ipswich,  thurifey 

Following  the  Pontifical  Mass,  a  jubilee 
lawn  party  will -be  conducted  on  the  parish 
grounds  from  2  t  o  3  p.  m.  Donations  of 
aprons,  handkerchiefs,  dolls,  novelties,  lin¬ 
ens,  clothing,  lau/idry  bags,  canned  goods, 
baked  goods  and/ candy  will  be  appreciated 
by  the  commitjree. 

Donations  Olay  be  left  in  the  school  cafe¬ 
teria  or  with/any  members  of  the  committee. 
They  include:  Mrs.  Sophie  Zielien  chairman; 
Mrs.  Mayy  Penkul,  Mrs.  Ann  Gesek,  Mrs. 
Helen  Miplinskl,  Mrs.  Sophie  Hincman,  Mrs. 
Sabin#  Sobolewski,  Mrs.  Wanda  Neenan, 


Councillor  Alphonse  M.  Drewicz  is  chairman 
of  this  feature  of  the  program.  <, 

A  solemn  high  mass  will  be  celebrated  for 
all  parishioners  on  Sunday  morning  at  10 
a.  m.  by  Father  Ciesinski. 

BANQUET  ENDS  PROGRAM 
The  celebration  will  be  concluded  with  a 
banquet  next  Sunday  afternoon  at  5  p.  m. 
in  the  English  High  School  cafeteria. 

Rev.  Ladislaus  A.  Ciesinski,  pastor,  is  hon¬ 
orary  chairman  of  the  affair  and  Walter  J. 
Dembrowski  is  general  chairman. 


We  Commend  a  Texas  Gas  Selling  Job 


EXTENSION  OP  REMARKS 

OF 

HON.  WILLIAM  H.  WATCHER 

OF  KENTUCKY 

^THE  HOUSE  OF  REPRESENTATIVES 

.Monday,  January  14,  1957 

Mr.  NATCHER.  Mr.  Speaker,  u/der 
leave  to  extend  my  remarks  in  the'R.EC- 
ord,  I  enclose  herewith  an  editorial  en¬ 
titled  “We  Commend  a  Texas  Gas  Selling 
Job,”  which  appeared  in  the/t)ecember 
31,  1956,  issue  orsthe  Owensboro  Messen¬ 
ger  and  fnquirerW  Owensboro,  Ky. 

The  people  in  Owensboro  and  Daviess 
County  are  indeed  fovtunate  to  have  for 
a  local  industry  the  Te^as'Gas  Transmis- 
mission  Corp.  On^raring  over  a  7- 
State  sphere,  this  Corporation  every  day 
pushes  over  1  bi/ion  cubiX  feet  of  gas 
through  its  3,500  miles  of 'pipeline  to'- 
meet  the  neecjfs  of  ttie  people  Reserves  in 
128  counties/ 

Notwithstanding  the  fact  that\rexas 
Gas  is  incorporated  in  Delaware,  iKhas 
its  horn#  office  in  Owensboro.  The 
cials  and  employees  are  all  outstandif 
citizens  and  a  natural  asset  to  the  com¬ 
munity*  Fully  realizing  that  Texas  Gas 
cam  expand  only  as  the  Big  River  region 
xpands,  the  officials  have  launched  an 
elaborate  sales  program.  The  prime 
purpose  of  this  program  is  to  encourage 
the  industrialization  of  this  region.  Over 
the  past  7  years  Texas  Gas  has  directly 
and  indirectly  encouraged  industry  to  in¬ 
vest  over  $2  billion  in  expanding  and 
building  new  plants.  Seventy  million 
dollars  has  been  invested  in  new  chemi¬ 
cal  plants  alone. 

The  128  counties  in  the  Big  River 
region  and  this  entire  section  of  the 
United  States  are  deeply  indebted  to 
Texas  Gas  Transmission  Corp.  not  only 
for  the  cheap,  clean  fuel  it  furnishes, 
but  for  its  promotion  of  industrialization 
in  this  area  abundant  in  natural  re¬ 
sources. 

The  editorial  is  as  follows: 

We  Commend  a  Texas  Gas  Selling  Job 

Owensboro,  like  so  many  other  cities,  Is 
accustomed  to  looking  on  its  industries  pri¬ 
marily  as  employers  of  people  and  contrib¬ 
utors  to  the  general  welfare  of  the  com¬ 
munity  from  within. 


is  doubly  blessed  to  be  the  home  i of  this 
firm,  by  which  this  city  and  this  arqa  benefit 
from  within  and  from  without. 

The  signature  of  the  advertise/hent  which 
reads;  “Texas  Gas  Transmissioi/corp.,  Gen¬ 
eral  Offices,  Owensboro,  Ky.,”  hflp  to  publicize 
Owensboro  as  a  center  of  indportance.  This 
alone  is  valuable  to  Owensboro. 

While  the  text  of  the  advertisement  doesn’t 
single  out  Owensboro,  ix  does  include  it  in 
the  128-county  sectoi/ of  the  Rig  River  re¬ 
gion  whose  industry/!  advantages  are  listed. 
They  are  so  welly  stjCted  we  believe  you  wohld 
want  to  read  them,  so  here  they  sx&i 

“There’s  pow#r  at  your  fingertips  in  the 
seven-State  apea  served  by  Texas  Gas  Trans¬ 
mission  Cor 

"Within  / lie  Big  River  region,  natural  gas 
supplies  / re  generous.  Texas  Gas  already 
has  enough  reserves  of  this  modern  fuel  to 
meet  your  company’s  needs  for  years  to  come. 

ie  region’s  private  and  public  utilities 
hau€  created  one  of  the  largest  concentra¬ 
tions  of  electric  power  available  in  any 
(iomparable  area  of  the  world.  The  many 
'navigable  rivers  provide  more  than  adequate 
transportation,  and  an  abundance  of  water 
for  industrial  processing  and  other  purposes. 
Fuel  oil  is  an  important  product.  This  area 
also  possesses  one  of  the  largest  coal  reserves 
in  the  United  States. 

"In  the  128-county  sector  served  by  Texas 
Gas,  industry  has  invested  nearly  $2  billion 
in  new  and  expanded  plants  in  the  last  7 
years.  All  through  the  region,  power-con¬ 
scious  industry  is  finding  that  a  balanced 
economy  and  a  wide  diversity  of  production 
are  helping  to  accelerate  their  progress. 

"Memorandum  to  the  key  executives  in 
your  firm  responsible  for  plant  location: 
Get  the  full  Big  River  region  story.  We’d 
he  glad  to  tell  you  in  detail  why  and  how 
your  company  can  realize  its  full  growth 
potential  here.” 

Texas  Gas  deserves  a  commendation  from 
Owensboro,  In  general,  and  a  special  com¬ 
mendation  from  the  chamber  of  commerce, 
in  particular,  for  a  selling  job  well  done 


A  Bill  To  Amend  Title  5,  United  States 
Code,  Section  22 


EXTENSION  OP  REMARKS 

-  OF 

HON.  JOHN  E.  MOSS 

OF  •  CALIFORNIA 

IN  THE  HOUSE  OF  REPRESENTATIVES 

Monday,  January  14,  1957 * 

Mr.  MOSS.  Mr.  Speaker,  Congress 
man  William  L.  Dawson,  chairman  of 
the  House  Government  Operations  Com¬ 
mittee,  Congressman  Dante  B.  Fascell, 
and  I  today  introduced  identical  bills  to 
amend  title  5,  United  States  Code.  The 
proposal  to  amend  the  statute,  restoring 
its  original  function  as  a  “housekeeping” 
law,  has  met  wide  support  from  persons 
interested  in  the  availability  of  Govern¬ 
ment  information. 

The  Special  Government  Information 
Subcommittee  of  the  House  Government 
Operations  Committee  invited  comments 
on  the  proposed  amendment  from  law¬ 
yers,  newsmen,  scientists,  and  educators 
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■who  have  participated  in  subcommittee 
hearings  on  the  information  restrictions 
imposed  by  the  Federal  executive  agen¬ 
cies. 

The  replies  of  these  men,  each  an  ex¬ 
pert  in  his  field,  document  the  need  to 
amend  the  statute  in  order  to  increase 
the  flow  of  information  from  the  Federal 
agencies. 

Following  are  excerpts  from  the  com¬ 
ments  on  the  proposed  legislation  and  on 
a  possible  amendment  of  title  5,  United 
States  Code,  section  1002,  which  is  being 
considered  for  later  introduction: 

Chief  Judge  Leon  R.  Yankwich,  United 
States  District  Court,  Southern  District  of 
California: 

“I  have  studied  the  proposed  amendments 
to  sections  22  and  1002  of  title  5,  United 
States  Code.  In  my  opinion  they  will  achieve 
the  aim  sought  by  the  committee  which  is  to 
establish  a  positive  right  of  the  public  to 
information  concerning  Federal  public  busi¬ 
ness  and  the  contents  of  records  pertaining 
to  it.” 

William  Dwight,  president,  Ameircan 
Newspaper  Publishers  Association: 

“The  American  Newspaper  Publishers 
Association  has  for  a  long  time  been  con¬ 
cerned  at  the  increasing  secrecy  surrounding 
many  activities  of  Government  departments 
and  agencies  and  the  inability  of  news¬ 
papers  to  get  the  facts  as  to  these  activities 
so  that  they  in  turn  could  keep  the  public 
informed  about  how  public  servants  are  con¬ 
ducting  the  public’s  business. 

“For  that  reason  we  welcome  any  pro¬ 
posal  which  will  tend  to  improve  this  situa¬ 
tion. 

"For  more  than  a  year  the  ANPA  has  been 
studying  many  pieces  of  proposed  legisla¬ 
tion  to  determine  the  extent  to  which  such 
proposals  contain  provisions  for  making  pub¬ 
lic  or  giving  the  public  access  to  infroma- 
tion  about  Government  departments  and 
agencies  which  such  proposed  legislation  af¬ 
fected.  In  many  cases  Members  of  the  Sen¬ 
ate  and  House  have  asked  for  a  suggested 
draft  for  such  a  provision  and  the  ANPA  has 
submitted  for  consideration  language  some¬ 
what  as  follows: 

“  ‘There  shall  be  maintained  complete  rec¬ 
ords  on  all  matters  provided  for  in  this  act. 
Such  records  shall  be  open  to  public  inspec¬ 
tion  when  not  in  actual  use,  and  this  re¬ 
quirement  shall  be  enforceable  by  mandatory 
injunction  issued  by  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia  on 
the  application  of  any  person.’ 

“We  recognize  that  the  two  legislative  pro¬ 
posals  prepared  by  the  staff  of  the  House 
Government  Information  Subcommittee  rep¬ 
resent  another  approach  to  this  problem 
through  enactment  of  overall  legislation 
guaranteeing  free  access  to  public  records. 
The  ANPA  approves  such  a  legislative  guar¬ 
antee. 

“While  we  have  not  had  any  complete  legal 
analysis  of  the  specific  language  suggested 
by  the  subcommittee  staff,  it  seems  to  this 
association  that  the  proposed  amendments 
to  title  5,  Uhited  States  Code,  section  22,  and 
title  §,  United  States  Code,  section  1002, 
would  tend  greatly  to  obviate  many  of  the 
difficulties  which  the  public,  including  the 
press,  now  experience  in  their  efforts  to  get 
information  about  Government  departments 
and  agencies  to  which  the  public  is  right¬ 
fully  entitled. 

“If  these  proposals  are  interpreted  by  the 
courts  in  line  with  the  intent  of  the  Con¬ 
gress  should  it  enact  such  legislation,  it  will 
mean  that  a  great  step  forward  has  been 
taken  in  eliminating  the  secrecy  that  sur¬ 
rounds  many  Government  activities  today.” 

Dr.  Harold  L.  Cross,  counsel,  freedom  of 
Information  committee  of  the  American  So¬ 
ciety  of  Newspaper  Editors,  and  author  of  The 
People’s  Right  To  Know: 


“I  have  no  special — if.  Indeed  I  have  any — • 
competence  in  Federal  legislative  draftsman¬ 
ship,  but  I  have  no  doubt  whatever  that 
these  staff  suggestions  are  the  sound  ap¬ 
proach  to  the  problem  of  secrecy  created  by 
denial  of  access  to  public  records  and  pro¬ 
ceedings.  It  follows  that  their  enactment  in 
form  or  substance  would  be  in  the  public 
interest.  They  add  up  to  an  evidence  of  fine 
intelligent  devotion  to  the  correction  of  a 
problem  which  the  hearings  have  effectively 
documented. 

“While  they  are  not  the  only  barricades  of 
secrecy,  the  3  dealt  with  in  the  suggestions 
are  by  far  the  most  serious — title  5,  United 
States  Code,  section  22;  title  5,  United  States 
Code,  section  1002 — Administrative  Proce¬ 
dure  Act — and  the  absence  of  judicial  review 
of  denials  of  access.  It  is  clear,  too,  that  to 
bring  about  any  real  diminution  of  secrecy 
each'of  the  three  must  receive  remedial  legis¬ 
lative  attention. 

“Title  5,  United  States  Code,  section  22, 
relating  to  executive  departments,  as  cur¬ 
rently  interpreted  and  applied,  sanctions 
secrecy  for  records  of  Government  action, 
whether  or  not  that  action  is  taken  in  ‘pro¬ 
ceedings.’  Title  5,  United  States  Code,  sec¬ 
tion  1002,  relating  to  administrative  agencies 
and  probably  to  executive  departments  in  re¬ 
spect  of  administrative  action  taken  in  pro¬ 
ceedings  as  currently  interpreted  and  ap¬ 
plied,  sanctions  secrecy  for  Government 
action  which  is  taken  in  proceedings. 

“You  are  everlastingly  right  that  ‘One  of 
the  major  problems  is  to  make  everyone 
aware  of  the  fact  that  there  exists  today  no 
real  judicial  review  of  Federal  administra¬ 
tive  action  withholding  information  or  rec¬ 
ords.’  I  have  the  abiding  conviction  that 
the  relation  of  the  citizen  to  his  govern¬ 
ment  in  these  matters  should  be  of  ‘right’ 
determinable,  as  are  other  rights,  pursuant 
to  Constitution,  legislation,  and  judicial  de¬ 
cision.  It  cannot  properly  be  a  mere  matter 
of  grace  however  sugarcoated  by  the  term 
‘discretion.’  Yet  the  hearings  have  estab¬ 
lished  the  'fact  you  state.  Of  course,  the 
‘right’  is  not  absolute  or  applicable  univer¬ 
sally  to  all  records. 

“But  the  exceptions  should  be  determin¬ 
able  (as  the  principle  itself  should  be  and 
as  is  the  case  at  State  and  municipal  levels) 
as  matters  of  law.  There  can  be  no  doubt 
that  the  law  would  determine  that  some 
of  the  exceptions  should  be  left  to  official 
discretion  or  that  the  law,  in  the  process 
of  determining  what  exceptions  there  should 
be  and  which  of  the  exceptions  should  be 
discretionary,  is  fully  equal  to  the  protection 
of  the  public  interest.” 

J.  R.  Wiggins,  executive  editor,  the  Wash¬ 
ington  Post  and  Times  Herald  and  author 
of  Freedom  or  Secrecy: 

“I  have  read  your  tentative  legislative 
proposals  with  a  great  deal  of  interest.  I 
agree  with  Harold  Cross  that  they  are  cer¬ 
tainly  in  the  right  direction  and  strike  at 
the  seat  of  our  difficulties. 

“One  lawyer  with  whom  I  discussed  this 
matter  suggested  to  me  that  in  striking  out 
title  5,  United  States  Code  annotated,  section 
22  as  the  foundation  for  regulations  author¬ 
izing  withholding  of  information,  there  ought 
to  be  some  recognition  of  where  this  leaves 
some  of  the  regulations  already  extant.  He 
suggested  that  the  hearings  on  the  proposal 
ought  to  include  witnesses  for  Government 
agencies  that  have  such  regulations  and 
ought  to  be  accompanied  by  bills  authorizing 
legislatively  some  explicit  withholding  of  in¬ 
formation  conceded  to  be  necessary. 

“As  an  alternative  to  this  he  suggested 
that  it  might  be  wise  to  put  in  a  deferred 
effective  date  of  the  amendments,  say  a 
year  from  enactment,  during  which  agen¬ 
cies  would  be  on  notice  and  able  to  bring 
forward  legislative  proposals  for  express  au¬ 
thority  to  withhold  particular  matters.” 

Paul  A.  Scherer,  executive  officer  of  the 
Carnegie  Institution  of  Washington: 
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“It  is  a  pleasure  to  comment  on  the  ma¬ 
terial  which  you  forwarded  on  October  17. 
It  seems  to  me  that  the  issue  has  been  care¬ 
fully  stated,  that  the  argument  is  well  pre¬ 
sented,  and  that  the  proposed  amendments 
are  in  the  public  interest. 

“I  think  it  is  very  happy  to  review  the 
key  words  of  the  statute  as  defined  in  Web¬ 
ster’s  Dictionary.  It  would  be  interesting 
and  perhaps  profitable  also  to  cite  the  de- 
fintions  as  they  existed  in  1789.  This  might 
be  more  than  a  bit  of  scholarly  research, 
because  it  would  shed  direct  light  upon 
the  intent  of  the  Congress  at  the  time  that 
the  act  was  enacted.  Certainly  it  is  very 
important  that  this  matter  be  completely 
clarified  and  that  there  is  direct  responsi¬ 
bility  for  the  rules  and  regulations  which 
are  promulgated  and  which  thereupon  have 
much  of  the  force  and  effect  of  law.  To  a 
layman  it  would  seem  that  rules  and  regula¬ 
tions  and  those  who  draft  them  are  respon¬ 
sive  to  the  legislative  branch.  I  have  re¬ 
cently  read  a  rule  promulgated  by  Internal 
Revenue  Service  in  connection  with  pension 
plans  which  seems  to  me  to  run  directly 
contrary  to  the  spirit  of  the  act,  and  I 
speak  of  the  Internal  Revenue  Act  of  1954. 
This  is  probably  not  of  much  importance  be¬ 
cause  the  rule  is  so  clearly  an  invasion  of 
public  right  and  interest  that  I  do  not  think 
it  will  be  sustained  when  tested  in  the  Tax 
Court.  Its  real  interest  is  that  it  is  com¬ 
pletely  illustrative  of  the  extent  to  which 
men  of  good  intent  can  by  the  cumulative 
writing  of  rules  and  regulations  move  to 
defeat  the  Intent  of  Congress.” 

Guy  Easterly,  publisher  of  the  La  Follette, 
Tenn.,  Press  and  chairman  of  the  National 
Editorial  Association  Freedom  of  Informa¬ 
tion  Committee: 

“Thank  you  for  your  letter  of  October  17 
and  two  tentative  legislative  proposals.  The 
subcommittee  has  been  more  than  kind,  and 
I  believe  has  done  a  good  work. 

“The  proposals  seem  to  be  in  good  shape, 
although  I  am  not  too  familiar  with  the 
statutes  and  their  meanings.  The  amend¬ 
ment  to  title  5,  United  States  Code,  section 
22,  seems  to  take  care  of  the  information  part 
of  that  code,  although  we  might  wish  that 
the  interpretation  you  have  given  it  under 
(d)  might  be  eliminated.  We  agree  that 
there  are  cases  where  information  must  be 
withheld,  at  least  for  a  time.  But  we  believe 
that  even  the  suggestion  of  secrecy  is  bad. 
However  we  shall  have  to  trust  Congress  to 
be  sensible  about  such  things.” 

W.  Albert  Noyes,  Jr.,  department  of 
chemistry,  dean  of  Graduate  School,  the  Uni¬ 
versity  of  Rochester,  Rochester,  N.  Y.: 

“I  have  your  letter  of  October  17,  1956,  and 
enclosed  legislative  proposals  and  have 
studied  them  carefully.  The  legislative  pro¬ 
posals  should  help  clarify  the  present  situa¬ 
tion,  but  I  am  impressed  by  the  tremendous 
complexity  of  the  problem.  In  the  field  of 
science  there  is  no  clear-cut  dividing  line 
between  information  which  should  be  with¬ 
held  for  reasons  of  national  security  and  in¬ 
formation  which  need  not  be  withheld.  The 
decisions  on  these  matters  must  be  made  by 
specialists.  The  difficulty  usually  is  that  the 
decisions  are  not  made  by  competent  persons 
able  to  distinguish  between  matters  of 
common  knowledge  or  matters  easily  de- 
ducible  from  common  knowledge  and 
matters  which  are  really  new. 

“I  am  afraid  that  I  can  be  of  little  help 
In  this  connection  but  the  agencies  should 
somehow  require  decisions  about  matters 
affecting  the  national  security  to  be  made 
by  specialists  in  the  questions  involved.” 

Dean  Wolfle,  executive  officer,  American 
Association  for  the  Advancement  of  Science, 
Washington,  D.  C.: 

“Thank  you  for  the  opportunity  to  con¬ 
sider  the  two  legislative  proposals  prepared 
by  the  staff  of  the  House  Government  In¬ 
formation  Subcommittee.  I  am  in  full 
accord  with  the  purpose  of  the  proposed 
changes,  for  it  seems  to  me  that  as  a  matter 
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of  general  policy,  the  operations  of  our  Gov¬ 
ernment  should  be  matters  of  open  informa¬ 
tion  to  a  public  that  can  feel  free  to  review, 
commend,  or  criticize, 

“There  are,  of  course,  some  exceptions  that 
must  be  made.  Most  obviously,  it  is  neces¬ 
sary  to  limit  access  to  properly  designated 
categories  of  information  that  affect  national 

security.  .  , 

"It  is  also  desirable,  I  believe,  to  keep 
certain  personal  and  personnel  information 
out  of  the  public  record.  Letters  of  recom¬ 
mendation,  the  detailed  reasons  for  termi¬ 
nating  an  employment,  and  similar  matters 
would  seem  to  fall  in  this  category.  You 
have  apparently  the  same  point  in  mind  in 
writing  on  page  nine,  *It  is  not  intended  that 
such  matters  as  investigations  of  personnel 


bos  included.’ 

"The  third  category  of  material  that  might 
appropriately  be  kept  out  of  the  public  rec¬ 
ord  includes  the  detailed  considerations 
within  an  agency  that  lead  to  an  operating 
decision.  Congressional  debates  and  votes 
are  a  matter  of  public  record,  as  are  judicial 
votes  and,  through  the  use  of  majority  and 
minority  reports,  the  reasoning  on  which 
they  were  based.  Executive  agencies,  how¬ 
ever,  are  neither  legislative  nor  judicial  in 
function,  and  while  their  decisions,  policies, 
and  procedures  should  be  matters  of  public 
record,  it  does  not  seem  to  me  necessary  to 
require  that  all  of  the  discussion  preceding 
a  decision  need  be. 

“Legislation  that  states  clearly  that  it  is 
the  responsibility  of  a  Federal  agency  to 
make  public  its  procedures,  policies,  deci¬ 
sions,  and  the  information  it  collects,  and 
that  only  certain  carefully  designated  cate¬ 
gories  of  information  are  exempt  from  this 
general  policy,  is  a  highly  desirable  improve¬ 
ment  over  the  present  confused  situation.” 

Jacob  Scher,  professor  of  journalism. 
Northwestern  University;  editor  of  the  Free¬ 
dom  of  Information  News  Digest  of  the  Na¬ 
tional  Editorial  Association;  and  special 
counsel,  House  Government  Information 
Subcommittee: 

“The  draft  proposals  for  amendatory  legis¬ 
lation  concerning  title  5,  United  States 
Code,  sections  22  and  1002  (c)  sound  ex¬ 
cellent  to  me.  I  have  also  conferred 
with  some  of  my  colleagues  who  are 
familiar  with  the  legislative  problem  and 
they  agree  that  this  is  precisely  the  step  that 
next  should  be  taken.  It  will  start  the  ball 
rolling,  for  one  thing,  and  for  another  it 
will  correct  the  ambiguities  that  exist  in 
both  statutes.  Just  this  much  alone  would 
be  a  noted  achievement.  I  can  find  no  room 
to  quarrel  with  any  of  the  amending  lan¬ 
guage.” 

James  S.  Pope,  executive  editor,  the  Cour¬ 
ier-Journal,  Louisville,  Ky.,  and  winner  of 
the  1956  John  Peter  Zenger  Freedom  of  the 
Press  award: 

“I  have  read  very  carefully  your  staff's 
commentary  on  suggested  amendments  to 
statutes  that  affect  Government  information. 

“I  do  not  believe  the  House  Government  In¬ 
formation  Subcommittee  could  make  a  finer 
start  in  seeking  reform  in  this  confused  field 
than  by  getting  these  amendments  passed. 
They  will  certainly  not  cure  everything  but 
I  do  believe  they  will  remove  the  pretexts  we 
have  encountered  most  often  when  we  com¬ 
plained  about  restrictions  on  information.” 

Hans  A.  Klagsbrunn  of  the  law  firm  Klags- 
brunn,  Hanes  &  Irwin,  Washington,  D.  C.: 

“1.  I  believe  you  have  done  a  very  good  job 
in  negativing  the  inferences  of  secrecy  that 
have  been  drawn  from  title  5,  United  States 
Code,_section  22,  and,  as  you  say,  in  estab¬ 
lishing  it  again  as  a  housekeeping  statute 
without  basis  for  the  withholding  of  infor¬ 
mation  or  records. 

“2.  As  to  title  5,  United  States  Code,  sec¬ 
tion  1002,  the  subjects  of  public  information 
from  a  governmental  operations  point  of 
view,  and  of  public  information  as  it  relates 
to  the  Administrative  Procedure  Act,  neces¬ 


sarily  overlap  a  great  deal.  For  that  reason. 
I  think  it  would  be  well  to  have  any  amend¬ 
ments  you  propose  coordinated  with  amend¬ 
ments  being  proposed  to  the  APA  by  the 
American  Bar  Association,  although  at  the 
same1  time  you  will  want  to  make  certain  that 
broad  public  information  policy  is  stated  for 
the  Government  on  an  across-the-board 
basis.  Unless  there  is  such  coordination  I 
am  afraid  that  confusion  will  arise  in  peo¬ 
ple’s  minds  that  might  simply  raise  further 
and  unnecessary  obstacles  to  the  enactment 
of  desirable  legislation. 

“I  would  like,  therefore,  to  suggest,  with 
respect  to  title  5,  United  States  Code,  section 
1002,  that  you  do  particularly  two  things: 
First,  reaffirm  the  same  intention  you  have 
expressed  with  respect  to  title  5,  United 
States  Code,  section  22;  namely,  that  no 
negative  inferences  favoring  secrecy  may  be 
drawn  from  the  language  of  existing  law. 
This  you  would  want  to  include,  as  you  have, 
in  an  exception  clause,  and  the  clause  it¬ 
self  could  be  applied  either  to  the  current 
APA  or  to  any  proposed  administrative  code. 
Second,  insofar  as  your  proposed  language 
for  the  rest  of  title  5,  United  States  Code, 
section  1002  may  differ  from  the  ABA  pro¬ 
posal,  I  think  it  would  be  highly  desirable  for 
you  to  state  that  your  suggestions  in  this  re¬ 
gard  should  be  taken  up  and  analyzed  at  the 
same  time  that  the  ABA  proposal  is  studied 
by  Congress,  in  order  that  all  alternatives  and 
points  of  view  may  receive  coordinated  and 
thorough  study  *  *  * 

“3.  Finally,  I  hope  that,  in  addition  to 
amending  existing  statutes,  you  are  giving 
thought  to  a  simple  new  over-all  law  stating  a 
clear  policy  of  the  Congress  to  have  informa¬ 
tion  from  Government  sources  made  readily 
available,  except  upon  an  affirmative  show¬ 
ing  of  good  reasons  for  secrecy  pursuant  to 
specific  exception  legislation  permitting 
nondisclosure.  In  short,  the  presumption 
should  favor  disclosure,  and  the  burden  of 
proof  be  placed  on  the  proponents  of 
secrecy.” 

F.  S.  Siebert,  director.  School  of  Journal¬ 
ism  and  Communications,  University  of  Illi¬ 
nois,  Urbana,  Ill.: 

“Thank  you  for  sending  me  a  copy  of  the 
two  tentative  legislative  proposals.  I  am  im¬ 
pressed  with  the  thoroughness  with  which 
you  and  your  staff  have  prepared  the  mate¬ 
rials.  I  have  read  these  suggestions  care¬ 
fully  and  can  find  no  serious  error.  I  sin¬ 
cerely  hope  that  your  capable  committee  can 
impress  the  Congress  with  the  necessity  for 
some  remedial  legislation.” 

Herbert  Brucker,  chairman  of  the  freedom 
of  information  committee  of  the  American 
Society  of  Newspaper  Editors,  editor  of  the 
Hartford,  Conn.,  Courant,  and  author  of 
Freedom  of  Information: 

“I  was  fascinated  and  delighted  to  see  the 
proposed  revisions  in  the  Federal  statutes 
that  you  had  worked  up  in  the  interests  of 
freedom  of  information. 

“I  am  obviously  not  an  expert  in  anything 
having  to  do  with  legislation.  I  should 
think  that  someone  like  Harold  Cross  would 
be  your  best  bet  for  an  opinion  on  that.  But 
to  me  they  accomplish  their  purpose.  What 
turned  up  during  the  Moss  committee  hear¬ 
ings  was  really  shocking.  I  think  that  your 
people  found  the  cause  of  it,  and  that  the 
suggested  changes  will  introduce  a  wholly 
new  standard  and  attitude  into  the  Federal 
Government.  So  put  me  down,  subject  to 
correction  by  those  more  experienced  in  this 
field,  as  feeling  that  the  Congress  would  do 
the  people  of  this  country  and  the  cause  of 
free  government  a  great  service  by  accepting 
these  changes.” 

John  B.  Gage  of  the  law  firm  Gage,  Hillix, 
Moore  &  Park,  Kansas  City,  Mo. : 

“The  legislative  proposals  which  I  have 
rather  hastily  reviewed  are  very  interesting. 
The  proposed  revision  of  section  1002  should 
be,  and  no  doubt  has  been,  called  to  the  at¬ 


tention  of  the  drafting  committee  of  the 
section  of  administrative  law  working  on 
the  revision  of  the  Administrative  Procedure 
Act.  It  should  also  be  called  to  the  atten¬ 
tion  of  the  advisory  committee  and  special 
committee  of  the  board  of  governors  and 
house  of  delegates  of  the  American  Bar  As¬ 
sociation.  While  it  is  not  the  approach  to 
the  solution  of  the  problem  I  had  suggested, 
i.  e.,  requiring  each  agency  to  formulate  rules 
in  regard  to  the  disclosure  of  information  to 
be  submitted  to  Congress  for  approval  (or 
disapproval)  within  a  specific  period  after 
the  enactment  of  the  law  it  is  a  solution  that 
has  many  advantages.  It  is  sweeping  and 
far  reaching.  To  use  an  old  Missouri  phrase 
as  far  as  the  agencies  are  concerned  when 
they  study  it  ‘it  will  set  the  hair  on  the  dog.’ 
It  will,  I  believe,  encounter  great  agency  op¬ 
position.  Congressional  control  of  exemp¬ 
tion  from  its  requirements  is  maintained  by 
requiring  the  agencies  to  obtain  the  right 
to  withhold  specific  information — other  than 
that  covered  by  the  exceptions  in  subpara¬ 
graph  (f) — from  Congress  itself.  It  would 
avoid  the  necessity  of  having  a  committee 
in  Congress  properly  staffed  to  go  over,  in 
the  case  of  each  agency,  rules  and  regulations 
relating  to  the  disclosure  of  information  to 
the  public.  While  that  would  enable  each 
agency  to  propose  the  means  whereby  all 
the  varied  situations  justifying  nondisclosure 
could  be  met,  it  would  impose  on  Congress  a 
difficult  task.  To  one  who,  like  myself,  has 
always  believed  that  governmental  records, 
papers  and  documents  should  prima  facie  be 
open  to  inspection  by  the  public  and  that 
the  right  of  nondisclosure  should  be  the  ex¬ 
ception  authorized  by  law  rather  than  the 
rule  of  action  this  solution  is  satisfactory.” 

“The  requirement  in  subparagraph  (d) 
that  procedural  agency  rules  should  specify 
whether  or  not  the  agency  follows  the  doc¬ 
trine  of  stare  decisis  or  whether  an  ad  hoc 
system  is  followed  in  adjudication  is  more 
interesting  and  would  clearly  tend  to  pro¬ 
mote  a  greater  degree  of  fairness  or  at  least 
a  higher  degree  of  advance  information  as  to 
what  to  expect  in  agency  adjudication.  The 
amendment  will  have  to  be  studied  by  the 
committees  in  the  light  of  the  definition  of 
‘adjudication’  to  be  incorporated  in  the  re¬ 
vised  administrative  procedure  act.  The 
present  draft  of  this  definition  includes 
under  the  term  ‘adjudication’  practically  all 
matters  of  agency  action  which  do  not  fall 
within  the  definition  of  ‘rulemaking’  as  set 
forth  in  the  draft.  There  is  the  possibility 
that  this  definition  of  ‘adjudication’  would 
give  to  the  subparagraph  (d)  too  broad  an 
application  and  include  types  of  agency  ac¬ 
tion  to  which  the  doctrine  of  stare  decisis 
would  have  no  possible  application.” 

L.  V.  Berkner,  president  of  Associated  Uni¬ 
versities,  Inc.,  New  York,  N.  Y. : 

“I  believe  that  such  action  as  is  proposed 
would  aid  greatly  in  the  functioning  of  the 
democratic  processes.  Quite  aside  from  the 
detrimental  effects  that  immediately  arise 
from  withholding  of  nonclassified  informa¬ 
tion,  it  seems  to  me  in  the  long  run  that  the 
executive  branch  itself  suffers  from  lack  of 
public  knowledge  of  its  actions  and  their  in¬ 
tent.  Therefore,  I  believe  that  both  the 
Government  and  the  people  would  benefit  by 
free  access  to  nonclassified  information.” 

Ashley  Sellers,  chairman,  special  commit¬ 
tee  on  legal  services  and  procedure  of  the 
American  Bar  Association: 

“I  have  reviewed  these  proposals,  includ¬ 
ing  the  staff  explanations,  with  interest,  and 
I  am  entirely  sympathetic  with  the  objective 
of  these  proposals  which,  basically,  is  to  limit 
further  the  restrictions  which  may  legiti¬ 
mately  be  imposed  with  respect  to  the  with¬ 
holding  of  information  or  limiting  the  avail¬ 
ability  of  records  to  the  public.  I  feel  that 
there  has  been  far  too  much  restriction  im¬ 
posed  in  this  regard.  Indeed,  it  has  been 
amazing  to  me  to  learn  of  the  numerous  in- 
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stances  in  which  the  Federal  officials  have 
used  the  two  statutes,  which  would  be 
amended  by  these  proposals,  as  a  means  of 
withholding  information  from  people  or  of 
making  records  nonavailable.  This  has  been 
particularly  amazing  with  respect  to  the  Ad¬ 
ministrative  Procedure  Act,  one  of  the  pur¬ 
poses  of  which  was  to  make  it  possible  for 
the  public  to  secure  more  information.  Yet 
we  know  that  the  provisions  of  the  Admin¬ 
istrative  Procedure  Act  have  actually  been 
used  as  an  excuse  to  withhold  information 
from  the  public. 

“In  my  opinion,  only  the  exceptional  case 
justifies  the  withholding  of  information 
from  the  public  or  the  placing  of  public-  rec¬ 
ords  in  a  nonavailable  category. 

“In  view  of  the  foregoing  attitude  on  my 
part,  I  am  entirely  sympathetic  with  the  ob¬ 
jectives  of  your  staff. 

“I  want  to  point  out  that,  in  this  letter, 
I  am  speaking  purely  from  a  personal  stand¬ 
point.  As  you  know,  I  am  also  chairman  of 
the  special  committee  on  legal  services  and 
procedure  of  the  American  Bar  Association. 
Our  committee  has  already  made  recommen¬ 
dations  to  the  association  on  the  subject 
of  a  new  Code  of  Federal  Administrative 
Procedure,  one  of  the  provisions  of  which 
would  deal  with  the  subject  of  public  infor¬ 
mation,  and  would  replace  section  2  of  the 
Administrative  Procedure  Act.  Our  recom¬ 
mendation  in  this  regard  was  adopted  by  the 
association  at  its  midyear  meeting  last  Feb¬ 
ruary.  We  are  now  engaged  in  drafting  leg¬ 
islation  which  would  carry  this  recommenda¬ 
tion  into  effect.  We  have,  within  our  special 
committee>  an  advisory  group  which  is  due 
to  make  a  report  on  this  subject  in  the  early 
part  of  December.  -Until  a  report  is  received 
from  this  advisory  group,  I  am  unable  to 
say  exactly  what  the  proposed  legislation 
which  our  special  committee  will  present  to 
the  Congress  for  consideration  will  be.  I 
am  sure,  however,  that  such  legislation  will 
have,  as  its  objective,  the  same  objective  as 
that  of  your  staff,  as  reflected  in  the  tentative 
drafts  submitted  with  your  letter  of  October 
17,  1956.” 

Elmer  Hutchisson,  dean  of  the  graduate 
school.  Case  Institute  of  Technology,  Cleve¬ 
land,  Ohio: 

“I  appreciated  greatly  the  opportunity  of 
reading  the  staff  suggestions  included  in  your 
letter  of  October  17  to  help  solve  the  problem 
of  increasing  restrictions  on  information 
from  Federal  departments  and  agencies.  I 
had  not  realized  the  complexity  of  the  legal 
matters  involved.  Unfortunately  my  inex¬ 
perience  in  such  matters  precludes  the  possi¬ 
bility  of  my  making  any  very  helpful  com¬ 
ments  on  this  phase  of  the  problem. 

“In  the  hearings  there  was  considerable 
discussion  of  an  automatic  time  limit  asso¬ 
ciated  with  secrecy  restrictions.  This  seemed 
to  me  to  be  an  excellent  suggestion,  and  I 
hope  it  can  be  introduced  into  any  legis¬ 
lation  which  is  proposed. 

“There  seems  to  me  also  to  be  an  important 
distinction  between  the  release  of  new  knowl¬ 
edge  and  the  release  of  ordinary  business 
records.  Knowledge  is  an  accumulative  phe¬ 
nomenon  which  thrives  on  the  interchange 
of  ideas,  and  as  a  result  secrecy  can  and  does 
exert  a  distinct  negative  effect  which  weak¬ 
ens  us  as  a  Nation.  The  same  cannot  be  said 
of  ordinary  business  records,  and  if  a  sepa¬ 
ration  of  these  items  can  be  made,  it  would 
seem  to  me  desirable  to  concentrate  as  much 
effort  as  possible  on  the  freer  dissemination 
of  new  knowledge.” 

Gerard  Piel,  publisher  of  Scientific  Ameri¬ 
can  magazine.  New  York,  N.  Y.: 

“The  staff  suggestions  fall  into  an  area  well 
outside  of  my  competence,  so  I  do  not  have 
any  worthwhile  suggestions  to  make.  I  must 
say,  however,  that  the  reforms  indicated 
engage  my  intuitive  approval. 

“From  my  amateur  cantage  is  seems  that 
we  have  here  one  of  those  issues  in  the  realm 
of  separation  of  powers,  where  the  Congress 
and  the  Executive  must  arrive  at  some  sort 


of  'treaty,’  which  will  set  forth  a  clear  under¬ 
standing  as  to  just  what  freedom  the  Execu¬ 
tive  power  has  in  withholding  information. 
If  this  is  a  fair  statement  of  the  problem, 
then  it  seems  to  me  that  your  staff  paper 
suggests  a  fair  settlement. 

“It  certainly  comes  as  a  shock  to  me,  as  a 
Journalist,  to  realize  that  the  information 
policies  of  the  Executive  Department  have 
been  held  to  be  outside  of  the  review  power 
of  the  judiciary.  I  am  glad  that  the  Con¬ 
gress  is  not  so  timid.” 

Robert  B.  Broda,  professor  of  physics, 
University  of  California: 

“As  a  professor  of  physics,  I  find  the  legal 
matters  you  present  somewhat  out  of  my 
field  of  competence,  but  as  a  citizen  I  agree 
heartily  with  your  general  proposal  that  the 
public  and,  in  particular,  the  legislative 
branch  of  the  Government,  should  have  ac¬ 
cess  to  the  records  and  information  which 
the  departments  of  the  Government  may 
have,  and  that  the  only  exceptions  to  this 
should  be  those  which  are  specifically  exempt 
by  statute.  I  presume  that  there  would  be  a 
statute  which  would  protect  the  national 
security  and  this  would  automatically  create 
an  exemption.” 


EXTENSION  OP  REMARKS 

\  OF 

NhON.  ROSS  BASS 

\  OF  TENNESSEE 

IN  THE  HOUSE  OF  REPRESENTATIVES 


Mr.  BASS  of  TWmessee.  Mr.  Speak¬ 
er,  under  leave  to  extend  my  remarks  in 
the  Record,  I  would  like  to  insert  a  letter 
from  Mr.  Marcus  Gallaher,  of  LawrenceV 
burg.  Term.  I  have  also,  had  several  re¬ 
quests  from  constituents'll!  my  district 
that  this  material  be  inserted  in  /he 
Congressional  Record.  \  / 

The  letter  follows:  \  / 

Lawrenceburg,  Tenn.,  December  1^1956. 
Hon.  Ross  Bass,  \ 

House  of  Representatives,  J  \ 
Washington,  p.  C.\ 

Dear  Ross  :  The  enclosed  copy  /of  my  let¬ 
ter  to  the  Honorable  John  Foster  Dullas, 
Secretary  of  State,  speaks  for  itself.  \ 

An  appeal  from  another  country  brings 
once  again  into  sharp  focus/the  tragic  in¬ 
tolerance  suffered  by  Protestants  not  only 
deprived  of  freedom  of  conscience  by  church- 
state  .union  in  Spain,  but /in  spite  of  article 
42  of  the  Civil  Code,  Wotestant  weddings 
are  not  legal  and  Protestant  burial  there  is, 
to  all  intents  and  purposes,  a  Potters’  field 
proposition  with  the  /committal  service  in 
private.  / 

A  UP  dispatch  from  Geneva  earlier  this 
year  had  carried  tpe  protest  of  the  World 
Council  of  Churches  against  the  closing  of 
the  Union  Theological  Seminary  at  Madrid, 
in  existence  70  /ears,  as  a  most  serious  in¬ 
fringement  of  Religious  liberty  which  at  the 
very  time  oy  Spain’s  entrance  into  the 
United  Nations  contradicts  the  universal 
declaration  /f  human  rights  on  the  princi¬ 
ple  of  res/ect  of  the  rights  of  religious 
minorities/ 

The  pages  of  history  are  replete  with  the 
iniquities  of  official  churches  as  resultant 
manifestations  of  power  and  mastery  not 
related  to  the  redemption  of  man  and  in  this 
instance,  emphasizes  again,  in  adding  to 
tha^atalog  of  errors — that  where  the  Roman 
Catholic  Church  is  supreme,  it  is  absolute 
and  totalitarian — serves  to  bring  into  clearer 
f/cus  the  dqal  standard  and  practice  of  some 
who  deny  religious  freedom  to  others  which 
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they  so  earnestly  appropriate  for  themselv<* 
while  insisting  in  various  parts  of  the  world 
upon  the  exclusive  right  to  maintain  sec¬ 
tarian  schools  and  demanding  special  priv¬ 
ileges  in  nations  enjoying  freedom  of  religion. 

Whether  the  closing  is  in  Spain  or  Colom¬ 
bia  where  more  than  200  Protestant  Ichools 
have  been  closed  since  1948,  or  Portuguese 
East  Africa  where  in  a  decree  issfaed  last 
December  22  by  the  Portuguese  Government 
steps  were  taken  to  eradicate  all  Protestant- 
affiliated  schools  in  that  countryAit  is  one  of 
the  most  revealing  ironies  of  >our  contem¬ 
porary  two-world  ideologies  /hat  the  evil 
reaching  its  heighth  in  the  /infamous  Red 
persecution  of  all  religions  i^rivaled  only  by 
the  actions  of  free  world  dictatorships  usu¬ 
ally  following  some  hierafchal  declaration 
to  the  effect  that  the  government  must  elim¬ 
inate  all  faiths  in  order  ta  protect  the  Roman 
Catholic  Church;  significantly,  bigotry  at 
.high  tide  in  a  free  society. 

In  nations  like  X>yr  own  enjoying  con¬ 
stitutional  separation  of  the  religious  and 
the  civil  there  we/e  those  last  year  who 
apparently  considered  religious  freedom  less 
important  than  rfther  constitutional  guar¬ 
anties- — who  see  Ao  fence  separating  church 
and  state,  and  /who  in  fact  have  never  ac¬ 
cepted  the  Supreme  Court’s  interpretation 
of  th^  first  amendment.  Despite  the  Ameri¬ 
can  principle/  of  church-state  separation  im¬ 
plicit  and  Explicit  in  the  first  amendment 
various  ad/pts  are  using  subtle  expedients 
in  comproinises  which  if  not  at  first  overtly 
would  by  indirection  alter  that  noble  part  of 
our  Constitution  preparatory  to  more  patent 
violati/ns  in  general  invasion  of  the  wall  of 
separation  principle.  To  have  an  “enforced 
uniformity  of  religion,”  means  that  a  country 
usu/lly  finds  the  corollary  of  a  close  relation¬ 
ship  between  church  and.. school,  and  re- 
li/ion  and  education,  dominant — and  its  by¬ 
products  of  unanihiity  and  stagnation  car¬ 
riers  of  the  virus  of  blatant  hundred-per- 
'centism.  To  successfully  educate  and  in¬ 
doctrinate  the  child,  religion  must  pervade 
and  permeate  all  education.  The  principle  of 
subordination  of  the  state  to  the  church  is 
upheld  in  the  injunctions  of  the  Syllabus  of 
Pius  IX:  “The  ecclesiastical  power  must 
exercise  its  authority  without  the  permission 
or  assent  of  government  *  *  *  In  case  of 
conflict,  civil  right  can  never  prevail  *  *  * 
It  is  expedient  that  the  Catholic  religion  be 
the  only  State  religion  at  the  exclusion  of 
all  other  cults  *  *  *  Catholics  cannot  ap¬ 
prove  an  educational  system  separate  from 
Catholic  faith  and  from  the  power  of  the 
Church.” 

The  demand  of  the  American  Catholic 
^hierarchy  for  a  larger  share  of  public  funds 
re  not  supported  by  some  liberal  American 
Catholics,  however,  who  equally  with  Protes¬ 
tants  and  Jews  support  the  point  of  view 
of  our  dominant  culture,  as  forthrightly  and 
succinctly  stated  by  former  Congressman 
Jacobs  Nas  long  as  we  have  the  same  right  to 
send  our  children  to  public  schools  as  anyone 
else,  we  \re  not  discriminated  against. 
Our  parochial  schools  are  an  adjunct  of 
our  religionX  The  issue  is  clear — either 
you  keep  parochial  schools  and  maintain 
them,  or  accept  puMic  funds  and  convert  the 
schools  into  public  schools.  As  Catholics, 
we  do  not  have"  the\right  to  a  separate  pub¬ 
licly  supported  school  system,  nor  does  any 
other  group  of  people,  have  such  a  right.” 
Mr.  Justice  Jackson  im.  his  dissent  in  the 
Everson  case,  stated:  “Catholic  education  is 
the  rock  on  which  the  whdie  structure  rests, 
and  to  render  tax  aid  to  its  church  school 
is  indistinguishable  to  me  frown rendering  the 
same  aid  to  the  church  itself>”\The  freedom 
to  run  sectarian  schools  does  norunvolve  the 
right  to  use  tax  dollars  for  that  purpose,  nor 
does  the  startling  and  revealing  fact  that 
robed  sisters  and  nuns  are  now  teaching  in 
more  than  300  American  public  schools  sep¬ 
arate  them  from  their  garb.  What  \he7 
wear,  the  way  they  wear  it — is  part  of  twem 
and  registers  indelibly  on  the  child’s  mind 
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character. 


Religious  controversies, 
ine  to  chaos,  bigotry,  and  tyranny  are 
to  democratic  institutions,  and  can  only 
vented  by  rigid  separation  of  church 
and  State  funds  as  well  as  church 


po 
fat® 
be  p: 
schooli 

alThust'lSstory  continues  to  demonstrate 
how  truly  fortunate  America  is,  that  sepa¬ 
ration,  a  device  established  by  the  Founding 
Fathers,  has  preserved  the  freedom  of  re- 
ligion— a  freedofo  not  measured  in  terms  of 
majorities  and  minorities,  but  only  in  terms 
of  individuals,  forVeligion  is  verily  an  act 
individuality,  Voluntary  and  uncon- 
It  is  smaK  wonder,  then,  that 
generally,  b^lk  at  opening  the 


of  the  constitu- 
and  state  which 


of 

strained. 

Americans  _ 
door  at  all  to  a  breakdov 
tional  separation  of  churci 
has  safeguarded  the  rights\of  all  religious 

groups.  \ 

According  to  a  New  York  Da\^y  News  dis- 
patch  a  few  months  ago,  a  pastoral  letter 
signed  by  all  the  Argentine  bishop\and  read 
at  all  Masses,  stated  bluntly,  devastatingly: 
“It  is  a  sin  to  suggest  that  any  Cathplic,  by 
virtue  of  the  fact  that  he  is  also  a  cRizen, 
has  a  right  or  duty  to  act  as  he  thinks  i^est 
in  politics.”  Thus  it  would  appear  difficult 
to  distinguish  since  one  confounds  the  othel  ^ 
between  political  and  ecclesiastical  Catholi-' 
cism  as  the  two  are  so  often  subtilely  scram¬ 
bled,  either  used  as  may  become  expedient  at 
the  moment  under  that  baneful  principle, 
“the  end  justifies  the  means.” 

From  any  vantage  point  in  this  changing 
picture  of  vestigial  Peronism  the  curse  of 
totalitarianism  is  obviously  calamitous  to 
human  liberty.  Comment  on  my  part  would 
be  like  gilding  the  lily,  but  is  it  not  more 
than  an  eerie  coincidence — in  fact,  a  para¬ 
doxical  thought  disturbing  in  its  implica¬ 
tions,  that  only  in  the  arrogant  and  pre¬ 
sumptuous  exclusiveness  of  a  totalitarian  re¬ 
ligion  is  the  mind  of  man  held  in  subjection 
and  enslaved  to  any  authority,  as  formi¬ 
dable  as  it  may  be,  within  the  countries  of 
the  free  world  today — that  one  finds  a  coun¬ 
terpart  of  such  tyranny  only  in  the  ruthless 
suppression  by  a  totalitarian  Fascist  or  Com¬ 
munist  state,  of  the  individual’s  freedom  and 
liberty. 

Just  as  free  enterprise  plays  an  irreplace¬ 
able  role  in  the  life  of  the  nations  of  the 
free  world,  equally  so,  should  not  free  fel¬ 
lowships  based  upon  the  principle  of  volun¬ 
tariness  in  matters  of  conscience  and  belief, 
mutually  respected  and  tolerated — be  verily 
indicative  of  an  inevitable  distinguishing 
identity  of  free  peoples  and  play  a  positive 
and  irrepressible  role  in  their  survival  strug¬ 
gle  of  the  nuclear  age.  Even  so,  as  re¬ 
ported  in  Time,  July  9,  1956,  the  Very  Rev¬ 
erend  Francis  J.  Connell,  one  of  the  recog; 
nized  top  authorities  of  the  Roman  Catholic 
Church  on  canon  law,  in  replying  to  a  doc¬ 
trinal  question  submitted  by  a  reader  .peek¬ 
ing  guidance  and  relating  to  the  offer  of  a 
Catholic  fraternal  organization  in  Offering 
the  use  of  its  hall  to  a  Baptist  church  whose 
building  had  been  destroyed  by/ffire  stated 
in  the  American  Ecclesiasticar  Review,  a 
monthly  magazine  for  the  cle/y,  published 
by  the  Catholic  University  of/America,  that: 

“According  to  the  ideas  of  intercredal  fel¬ 
lowship  and  brotherhood  current  in  the 
United  States,  and  accepted  by  many  Cath¬ 
olics,  the  Catholic  organization  performed 
a  commendable  deed/  (But)  some  scandal 
was  surely  present  Xn  the  fostering  of  the 
erroneous  belief  Urfat  all  religions  are  good 
and  should  be  aided.  I  would  say  unhesi¬ 
tatingly  that  A, he  Catholic  organization 
should  not  h /re  made  the  offer.  However 
much  we  Hiay  esteem  our  non-Catholic 
brethren  personally  and  admire  their  sin¬ 
cerity  anfl  fervor  in  the  practice  of  their 
religion/we  must  remember  that  their  re¬ 
ligion  Js  false  and  that  its  practice  is  op- 
posec/ to  the  commandment  of  Jesus  Christ 
th all  men  profess  the  one  religion  which 
Hff  established.  *  *  *  It  is  well  to  add  that 


if  a  Catholic  church  burns  down  and  a  non- 
Catholic  congregation  offers  its  hall  for  Sun¬ 
day  mass  (which  many  well-meaning  non- 
Catholics  in  our  land  would  readily  do)  it 
would  be  the  best  policy  to  decline  the  invi¬ 
tation,  since  in  that  way  no  obligation  would 
be  undertaken  that  might  call  for  a  similar 
service  if  the  situation  were  reversed.” 

Across  history  where  spiritual  leadership 
has  assumed  temporal  ascendancy,  spiritual 
dominance  and  intolerance  have  run  ramp¬ 
ant,  contrariwise,  America,  established  on 
the  watchword  of  freedom,  has  had  a  con¬ 
tinual  sequence  of  freedom’s  pilgrimages  to 
her  shores.  Under  our  system  of  religious 
toleration,  from  the  Jesuit  exiles  of  the 
late  18th  century  to  our  present  vocal 
groups  who  would  generate  bias  in  the  guise 
of  sentiment  to  satiate  group  pressures  along 
political,  religious,  or  ethnic  patterns  and 
the  Iron  Curtain  escapees  of  the  moment, 
the  United  States  has  been  a  haven  of  refuge 
and  asylum.  From  the  Pilgrims  of  the  May¬ 
flower  to  the  priests  of  the  present,  America 
has  been  a  land  of  freedom  of  the  individual, 
where  one  believes  in  the  right  to  be  free,  in 
the  way  of  life  where  he  is  privileged  to  think 
and  speak  as  he  may  choose  and  to  worship 
God  as  he  thinks  He  should  be  worshiped, 
kand  what  is  equally  important,  the  right  to" 
i  different — for  he  knows  that  if  he  ever, 
lcRes  his  right  to  be  different  he  loses  hj 
right  to  be  free — to  live  humbly  as  a  human 
being,  with  a  dignity  becoming  a  chil /  of 
God;  therefore,  to  bigotry  he  gives  noysanc- 
tion,  toVin  tolerance  no  support,  in  a/society 
dedicatedSto  the  preservation  of  brotherhood 
and  freedofo.  Let  us  never  fail  ivc  our  har¬ 
ried  going,  therefore,  to  pause  aim  turn  our 
thoughts  toward  those  whose/courage  and 
suffering,  yea,  whose  willing  sacrifices  of  life 
and  blood  and  Measure  mane  possible  the 
burgeoning  and  nourishing  of  these  bless¬ 
ings — and  resolve  t\  match  their  legacy  in 
our  time,  for  once  lo^/  freedom  is  seldom 
found  again. 

Every  stanza  of  th/ hyrRn,  America,  carries 
this  message  of  fj/edom.  'tf’he  Liberty  Bell 
with  its  inscribe/,  message  Srom  the  Bible : 
“proclaim  liberty  throughoutMhe  land  and 
unto  all  the  inhabitants  thereof,”  is  a  con¬ 
stant  reminder  to  us  to  cherish  our  heritage 
of  freedom/  In  the  dawn  and  Synrise  of 
this  Nation’s  history  our  forebears  who 
established  under  free  institutions  freedom 
as  we  Jaave  known  it  in  America,  lived\with 
the  Hnly  Bible  which  they  cherished  under 
the/  arm  as  they  walked  by  day,  and  wil 
their  children  gathered  around  the; 

: arched  that  blood-stained  volume  by  night 
'since  no  man  commanded  their  conscience. 
Only  by  preserving  our  faith  as  a  people  in 
Almighty  God  is  it  possible  to  insure  the 
preservation  of  our  freedom.  Liberty  is 
every  nation’s  birthright  because  it  is  every 
individual’s  gift  from  God.  In  our  day  the 
spiritual  concept  of  man  and  his  life  is  again 
challenged  in  vain,  because  man  by  his  na¬ 
ture,  dignity  and  destiny  is  dependent  upon 
God.  Towering  above  the  peril  and  chang¬ 
ing  issues  of  these  uncertain  times  still 
stands  inviolable,  the  unchanging  and  most 
profound  challenge  of  all  centuries — what 
shall  we  do  with  Jesus — for  the  good  and 
full  life  remains  the  free  life  committed 
through  faith  to  do  the  will  of  God,  today 
and  always.  It  gives  the  largest  amount  of 
freedom  and  is  alone  worthy  of  emulation, 
for  Jesus  said,  “Seek  ye  first  the  kingdom  of 
God  and  all  these  things  shall  be  added  unto 
you.” 

Forgetful  of  our  history  and  unmindful  o£ 
the  prayer  of  the  Saviour  for  the  Church 
before  His  betrayal,  that  His  disciples  might 
all  be  one  and  the  world  might  believe  God 
sent  Him,  L’Osservatore  della  Domenica,  the 
unofficial  Vatican  City  weekly,  issue  of  Feb¬ 
ruary  5,  according  to  Newsweek  gave  its 
Italian  readers  a  sharply  edged  thumbnail 
survey  of  American  Protestantism.  “Bap¬ 


tists,”  L’Osservatore  itemized,  “forbid  meat; 
the  Methodists  want  only  people  who  dor 
drink  at  the  head  of  their  church.”  M/re 
lengthy  excerpts  from  the  above  voted 
magazine  article,  are: 

“American  Protestants  go  to  chutch  for 
amusement  and  are  less  concerned  about 
religious  doctrine  than  about  parking  fa¬ 
cilities. 

“American  Protestants  /hoose  their 
churches  on  the  basis  of  tl^e  personality  of 
the  pastor,  the  politeness  pt  the  usher,  and 
the  ease  of  parking  the  ca’ 

Undeterred  by  factual  errors  and  void  of 
understanding,  yet  wi,th  sad  contrast  to  the 
transcendent  concept  of  compassion  and 
good  will  among  m/n  established  in  the  Ser¬ 
mon  on  the  Mount,  its  pondering  concluded: 

"The  American  Protestant  leaves  home 
for  a  religious  Service  and  goes  into  the  first 
church  thay  doesn’t  smell  Catholic.”  It 
would  appear  that  the  faithful  could  while 
upholding/their  convictions  report  more  ob¬ 
jectively/and  charitably  about  brethren  sep- 
ar  a  ted /On  the  faith,  especially  so,  in  these 
days yWhen  we  are  painfully  aware  that  the 
way/of  Christ  is  the  way  of  the  Cross. 

le  time  has  long  since  passed  When  re-, 
fgious  bigotry  should  raise  it  hideous  head 
iuthin  countries  of  the  free  world.  When¬ 
ever  and  wherever  intolerance  does  assert  it¬ 
self  it  must  surely  be  without  reflection  by 
those  who  have  been  washed  in  the  blood  of 
the  Lamb  and  are  unmindfuL  of  their  own 
Christian  conscience.  The  sound  of  His 
praises  in  hymns  of  approaching  Christmas 
services  will  be  heard  only  with  difficulty  or 
in  stealth  in  many  places,  yet  today’s  turbu¬ 
lent  times  should  invoke  for  those  in  free¬ 
dom  who  claim  His  name  as  their  own  less 
zealotry  and  divisive  prejudice  and  more 
apostolic  humility  and  prudence  in  applying 
the  words  of  Christ  to  our  contemporary 
world  of  atomic  martial  stalemate,  since 
spiritual  understanding  is  one  way  to  pro¬ 
mote  peace  and  tolerance  which  demand  a 
true  fellowship  of  peoples  of  all  religious 
beliefs. 

Under  God’s  benign  providence  all  of  His 
children  in  America  have  their  parking  prob¬ 
lems,  yet,  can  "give  a  reason  for  the  hope 
that  is  within  them,”  and,  in  His  own  time 
having  come  of  age  spiritually  the  world  over 
will  treat  as  equally  deserving  respect  and 
equality  all  religions  whether  or  not  they 
share  their  own  views  on  salvation.  So  to 
do,  manifests  freedom  from  hate — coopera¬ 
tion  without  compromising  convictions.  To 
do  otherwise  is  to  abash  the  American  credo. 
Best  wishes  now  and  ever. 

Sincerely  yours, 

Marcus  A.  Gallaher. 


A  Message  the  Kremlin  Will  Understand 
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HON.  EOvEDMONDSON 

OP  OIK 

IN  THE  HOUSE  OF  REPRESENTATIVES 

Thursday,  Janiihry  10,  1957 

Mr.  EDMONDSON.  Speaker,  I 

hope  this  Congress  will  soRn  give  to  the 
President  and  the  world  \  resolution 
asserting  a  firm  and  united  position  for 
our  country  in  the  troubled  Miadle  East. 

While  we  consider  and  debate  rhe  lan¬ 
guage  of  this  resolution,  however,\et  us 
hope  we  will  also  proceed  without 
to  prepare  another  message  for 
Kremlin  and  all  other  forces  of 
Communist  conspiracy  against  free-' 


a  ?'r  j 


85th  CONGRESS 
1st  Session 


S.921 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  29,  1957 

Mr.  Hennings  introduced  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  Government  Operations 


A  BILL 

To  amend  section  161  of  the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  infor¬ 
mation  and  limit  the  availability  of  records. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  161  of  the  Revised  Statutes  of  the  United  States 

4  (5  U.  S.  0.  22)  is  amended  by  adding  at  the  end  thereof 

5  the  following  new  sentence :  “This  section  does  not  authorize 

6  withholding  information  from  the  public  or  limiting  the  avail- 

7  ability  of  records  to  the  public.” 
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homes  of  their  own  today,  and  our  popu¬ 
lation  is  increasing  by  leaps  and  bounds. 

think  everyone  would  agree  that  the 
overwhelming  majority  of  those  who 
haVe  not  been  able  to  purchase  their  own 
hom^s  would  be  in  the  group  most  af- 
fectecKby  this  bill.  I  am  sure  I  need  not 
recite  tne  many  ways  our  people  and  Na¬ 
tion  would  benefit  by  home  ownership. 

I  agree  wholeheartedly  with  the  opin¬ 
ion  expressed  by  my  distinguished  col¬ 
league  the  Senator  from  Alabama  [Mr. 
Sparkman],  in  that  the  Nation  would  be 
“courting  disaster’’  if  the  volume  of  new 
housing  units  fallk below  the  1  million 
mark  this  year;  but  ^further  say  that  the 
most  urgent  needs  for  the  majority  of 
new  housing  are  for  tho^e  in  the  average 
and  low-income  bracket: 

I  should  like  further  toV)int  out  that 
nine-tenths  of  the  declineSin  housing 
last  year  was  in  these  bracked 

Let  us  look  briefly  at  a-f  ew  reasons  why 
our  home-building  industry  is  related  to 
our  national  economy.  Latest  reports 
available  give  these  statistics  whhdi  I 
wish  to  impress  upon  the  Senate  tod: 

One  out  of  every  10  nonfarm  wai 
earner  owes  his  or  her  livelihood  to  the' 
building  industry. 

This  industry  consumes  a  third  of 
America’s  40  billion  board-feet  of  lumber 
produced. 

It  uses  63  percent  of  our  5.9  billion  clay 

nmrhirpri 

It  uses  73  percent  of  our  700,000  tons  of 
cast-iron  soil  pipe. 

It  uses  a  third  of  the  850,000  tons  of 
wire  nails  and  staples. 

I  could  go  on  and  on  relating  different 
allied  industries  that  are  directly  affected 
by  the  building  industry  which  are  very 
vital  to  our  national  economy;  however, 
suffice  it  to  say  that  of  the  $44.3  billion 
spent  last  year  on  construction,  $13.5  bil¬ 
lion  went  for  new  housing  units. 

This  is  proof  that  not  only  from  a 
humanitarian  standpoint  but  from  a 
practical  business  standpoint  this  vital 
industry  to  our  national  economy  must 
not  be  allowed  to  be  stifled  by  inflation¬ 
ary  interest  rates,  excessive  discounting 
of  mortgages,  and  lack  of  long-term 
mortgage  money,  as  is  now  the  case. 

I  repeat  that  we  cannot  allow  tefe 
needs  of  a  large  segment  of  our  people 
to  be  trampled  upon  by  money  interests 
engaged  in  a  cold  and  ruthless  figfit  for 
ever  higher  and  higher  profitsywith  no 
regard  for  the  Nation’s  veaj  housing 
needs. 

I  am  well  aware  of  the  different  guises 
that  opposition  to  this  /bill  will  take. 
Some  powerful  special  interests  will  go 
so  far  as  to  call  it  socialistic,  but  I  am 
also  aware  that  much  similarly  branded 
legislation  has  sto^d  the  test  of  time 
and  proved  its  neira  and  worth,  such  as 
social  security.  /But,  at  least  this  is  for 
housing  Americans  and  not  some  distant 
foreign  people.  Then  there  will  be 
others  who/tvill  cry  out,  “Keep  Govern¬ 
ment  out  af  business!”  To  those  I  would 
answer, JChe  cause  and  reason  for  a  bill 
of  this  .nature  are  to  be  found  in  the  fact 
that  Private  capital  has  either  been  un¬ 
willing  or  unable  to  sustain  this  much 
needed  part  of  our  economy. 

'No  one  would  rather  see  private 
^capital  do  this  job  and  fill  this  great 
vacuum  of  need  that  exists  than  I;  nor 


would  this  bill  in  any  way  preclude  pri¬ 
vate  capital  from  doing  the  job.  How¬ 
ever,  the  re’cord  speaks  for  all  to  see. 

Only  this  month  when  the  question 
was  asked  at  a  meeting  of  the  Mortgage 
Bankers  Association  of  America  in  Chi¬ 
cago:  “Would  tight  money  as  we  know  it 
today  pinch  off  the  postwar  housing 
programs?”  This  answer  was  given  by 
the  president  of  the  association:  “We 
will  have  to  live  with  conditions  as  they 
are  now,  and  as  they  are  likely  to  be,  for 
some  time.”  In  that  answer  I  can  find 
no  hope  that  private  capital  will  or  could 
do  the  job  so  urgently  needed  at  this 
time. 

I,  for  one,  do  not  propose  that  we  sit 
idly  by  and  allow  this  need  to  grow 
larger  and  larger  because  of  spiraling 
interest  rates,  excessive  discounting  of 
Government  mortgages,  and  lack  of  long¬ 
term  mortgage  money,  so  that  private 
capital  can  make  more  and  more  money 
at  the  expense  of  the  people  who  need 
help  the  most. 

I  think  all  of  us  would  commend  the 
Federal  Housing  Authority  and  Veterar 
Administration  programs  that  have  En¬ 
abled  so  many  of  our  people  to  acquire 
lomes  who  otherwise  would  not / have 
sen  able  to  do  so,  and  I,  for  one/believe 
then'  work  has  only  begun.  However,  if 
the  only  solution  as  offered  to  this  date 
for  those  Departments  to /continue  to 
function,  effectively  is  for  the  interest 
rates  to  \(e  increased  so/as  to  compete 
with  private  lending  institutions,  dis¬ 
regarding  added/  protection  of  a 
United  States  Government  guaranty, 
then  I  agree  ags,in/with  Senator  Spark¬ 
man  in  saying  “p(would  appear  to  sug¬ 
gest  that  both/the  FHA  and  the  VA 
housing  programs  lmve  outlived  their 
usefulness  and  are  ncXlonger  needed.” 

The  VICE  PRESIDENT.  The  bill  will 
be  received  and  appropriately  referred. 

The  bill  (S.  912)  to  enlarge  the  special 
assistance  functions  of  the  federal  Na¬ 
tional  Mortgage  Association  to  include 
the  purchase  and  the  making  Vf  com- 
litments  to  purchase  of  insured  or 
/guaranteed  mortgages  securing  'loans 
not  exceeding  $14,000  in  principal 
amount  which  bear  interest  at  a  rate  n»t 
in  excess  of  414  percent,  introduced  by 
Mr.  Johnston  of  South  Carolina,  was 
received,  read  twice  by  its  title,  and  re¬ 
ferred  to  the  Committee  on  Banking 
and  Currency. 


le  bill  will 
referred; 
bill  will  be 


DEDUCTION,  FOR  INCOME  TAX  PUR¬ 
POSES,  OF  CERTAIN  POLITICAL 

CONTRIBUTIONS 

Mr.  HENNINGS.  Mr.  President:  I 
introduce,  for  appropriate  reference,  a 
bill  to  allow  individuals  to  deduct  for 
Federal  income  tax  purposes  not  to  ex¬ 
ceed  $100  each  year  of  political  contri¬ 
butions  made  to  candidates  for  elective 
Federal  offices.  Earlier  in  this  session, 
on  January  9,  I  introduced  a  bill.  S'.  426, 
to  revise  the  Federal  election  laws.  S. 
426,  if  enacted,  will  do  a  great  deal  to 
elevate  the  status  of  politics  as  an  honor¬ 
able  profession,  but  it  will  not  correct  all 
the  evils  which  exist  in  the  Federal  elec¬ 
tions  system.  What  we  need  is  to 
broaden  the  base  of  political  participa¬ 
tion  in  this  country,  and  the  bill  which  I 


am  introducing  today  is  designed  tc/do 
this  by  encouraging  greater  fina 
participation  by  the  ordinary  citizen.  I 
ask  unanimous  consent  that  the Joill  may 
be  printed  in  the  Rkcord. 

The  VICE  PRESIDENT, 
be  received  and  appropriat 
and,  without  objection,  t#e 
printed  in  the  Record. 

The  bill  (S.  920)  to/6llow  individuals 
to  deduct  for  Federal  income  tax  pur¬ 
poses  not  to  exceed  #100  of  political  con¬ 
tributions  made  each  year  to  candidates 
for  elective  Federal  offices,  introduced  by 
Mr.  Hennings, /was  received,  read  twice 
by  its  title,  referred  to  the  Committee  on 
Finance,  arua  ordered  to  be  printed  in  the 
Record,  as^ follows: 

Be  it  enacted,  etc.,  That  (a)  part  VII  of 
subchanter  B  of  chapter  1  of  the  Interna^ 
(e  Code  of  1954  (relating  to  additional 
itemized  deductions  for  individuals)  is 
amended  by  renumbering  section  217  as  218, 
apu  by  inserting  after  section  216  the  follow- 
ig  new  section: 

“Sec.  217.  Contributions  to  candidates  for 
elective  Federal  office. 

“(a)  Allowance  of  deduction:  In  the  case 
of  an  individual,  there  shall  be  allowed  as  a 
deduction  any  political  contribution  (as  de¬ 
fined  in  subsection  (c)  )  payment  of  which  is 
made  within  the  taxable  year.  A  political 
contribution  shall  be  allowable  as  a  deduc¬ 
tion  only  if  verified  under  regulations  pre¬ 
scribed  by  the  Secretary  or  his  delegate. 

“(b)  Limitation:  The  deduction  under 
subsection  (a)  shall  not  exceed  $100  for  any 
taxable  year. 

“(c)  Definition  of  political  contribution: 
For  purposes  of  this  section,  the  term  ‘politi¬ 
cal  contribution’  means  a  contribution  or 
gift  to — 

“(1)  an  individual  whose  name  is  pre¬ 
sented  for  election  as  President  of  the  United 
States,  Vice  President  of  the  United  States, 
an  elector  for  President  or  Vice  President  of 
the  United  States,  a  Member  of  the  Senate, 
or  a  Member  of  the  House  of  Representatives 
(Including  a  Delegate  to  the  House  of  Repre¬ 
sentatives)  in  a  general  or  special  election,  in 
a  primary  election,  or  in  a  convention  of  a 
political  party,  for  use  by  such  individual  to 
further  his  candidacy  for  any  such  office;  or 

“(2)  a  committee  acting  in  behalf  of  one 
or  more  individuals  described  in  paragraph 
( 1 ) ,  for  use  by  such  committee  to  further 
the  candidacy  of  such  individual  or  indi¬ 
viduals.” 

(ta)  'The  table  of  sections  to  part  VII  of 
subchapter  B  of  chapter  1  of  the  Internal 
tevenue  Code  of  1954  is  amended  by  striking 
it 

“Sibc.  217.  Cross  references.” 
and  Inserting  in  lieu  thereof 

“Sec.  2  AJ.  Contributions  to  candidates  for 
elective  Federal  office. 

“Sec.  218.  Cross  references.” 

Sec.  2.  Th\  amendments  made  by  this  Act 
shall  apply  onlVto  taxable  years  ending  on  or 
after  the  date  ol  the  enactment  of  this  Act, 
but  only  with  respect  to  contributions  or 
gifts  made  on  or  after  such  date. 


AMENDMENT  OF  REVISED  STAtH 
UTES,  RELATIVE  TO  WITHHOLD¬ 
ING  INFORMATION  AND  AVAILA¬ 
BILITY  OF  RECORDS 

Mr.  HENNINGS.  Mr.  President,  I  in¬ 
troduce,  for  apropriate  reference,  a  bill 
to  recognize  the  public’s  right  to  infor¬ 
mation  and  to  strengthen  the  free  speech 
and  press  guarantees  of  the  first  amend¬ 
ment.  _ .y 
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This  bill  proposes  to  amend  section  22 
iof  title  5  of  the  United  States  Code  so 
'that  it  will  be  clear  that  the  authority 
'given  to  the  head  of  each  Federal  de¬ 
partment  to  prescribe  regulations  for  the 
custody,  use  and  preservation  of  depart¬ 
mental  records  and  papers  does  not  m- 
i  elude  authority  to  withhold  information 
from  the  public.  Specifically,  the  bill 
would  add  the  following  language  to  sec¬ 
tion  22:  “This  section  does  not  author¬ 
ize  withholding  information  fiom  the 
public  or  limiting  the  availability  of  rec¬ 
ords  to  the  public.” 

The  need  for  this  amendment  has  been 
amply  demonstrated  during  the  past  year 
in  studies  made,  by  the  Senate  Judicial  y 
Subcommittee  on  Constitutional  Rights], 
of  which  I  have  the  privilege  of  being 
chairman. 

It  has  been  shown  that  in  recent  years  i 
both  the  public  and  Congress  have  suf-  ; 
fered  time  after  time  from  arbitrary  ; 
secrecy  rulings  by  executive  departments  : 
and  agencies.  In  many  cases,  the  sec-  | 
tion  of  the  code  now  proposed  to  be  j 
amended  has  been  cited  by  departments 
and  agencies  to  justify  withholding  in¬ 
formation  to  which  the  people  clearly 
have  been  entitled  and  which  has  been 
necessary  for  the  full  protection  and  ef¬ 
fective  exercise  of  their  constitutional 
rights. 

This  proposed  legislation  will  not  in¬ 
terfere  with  the  proper  classification  of 
military  secrets,  nor  will  it  jeopardize 
defense  security  in  any  way.  Its  effect 
will  be  to  force  the  departments  and 
agencies  to  rely  on  other  statutory  war¬ 
rant,  or  Presidential  directives  of  indis¬ 
putable  constitutionality,  when  they  seek 
to  keep  information  from  either  the  pub¬ 
lic  or  Congress. 

No  longer  should  Federal  officials  be 
permitted  to  read  authority  to  act  as 
censors  into  what  originally  was  intended 
to  be  merely  a  housekeeping  statute. 

The  VICE  PRESIDENT.  The  bill  will 
be  received  and  appropriately  referred. 

The  bill  (S.  921)  to  amend  section  161 
of  the  Revised  Statutes  with  respect  to 
the  authority  of  Federal  officers  and 
agencies  to  withhold  information  and 
limit  the  availability  of  records,  intro¬ 
duced  by  Mr.  Hennings,  was  received, 
read  twice  by  its  title,  and  referred  to 
the  Committee  on  Government  Opera¬ 
tions. 


)MMISSION  ON  THE  PRESIDI 
AND  VICE  PRESIDENCY/ 


ICY 


Mr>PAYNE.  Mr.  Presidenfi/l  intro¬ 
duce,  for  appropriate  reference,  a  bill 
to  establish  a  Commission  on  the  Presi¬ 
dency  and  wine  Presidency  .of  the  United 
States.  The  purpose  of  the  Commission 
would  be  to  stufiv  three/recurrent  ques¬ 
tions  relating  to  the  Presidency  and  Vice 
Presidency:  (1)  tner procedures  to  be 
followed  in  the  evemNof  the  inability  of 
a  President  to  petforirMhe  powers  and 
duties  of  his  office;  ( 2 r\the  Electoral 
College  method  of  selecting  the  Presi¬ 
dent  and  VicePresident ;  andX3)  the  role 
of  the  Vied  President  in  th^  Federal 
Governmofit. 

I  ask  Unanimous  consent  that  a  State¬ 
ment  2  have  prepared  concerning 'the 
bill,  the  text  of  the  bill  itself,  and  thre 


■ditorials  from  the  Washington  Post 
■d  Times  Herald  dealing  with  these 
questions  may  be  printed  at  this  point 
in\the  Congressional  Record. 

_  ne  VICE  PRESIDENT.  The  bill  will 
be  received  and  appropriately  referred; 
and,  Without  objection,  the  bill,  state¬ 
ment,  \nd  editorials  will  be  printed  in 
the  Record. 

The  bill  (S.  924)  to  establish  a  Com¬ 
mission  on  the  Presidency  and  Vice 
PresidencyXof  the  United  States,  intro¬ 
duced  by  MY  Payne,  was  received,  read 
twice  by  its  \itle,  referred  to  the  Com¬ 
mittee  on  Rules  and  Administration,  and 
ordered  to  be  pointed  in  the  Record,  as 
follows : 

Be  it  enacted,  etb^, 

DECLARATION  OF  PURPOSE 

Section  1.  The  Congress  finds  that  doubts 
have  arisen  with  respect  to  certain  aspects 
of  the  Presidency  and  Vice  Presidency  of  the 
United  States.  It  is  the\purpose  of  this  act 
to  provide  for  a  thoroughNstudy  and  investi¬ 
gation  of  the  possibility  Of  resolving  those 

doubts  by — 

(1)  providing  procedures  \to  be  followed 
in  the  event  of  the  disability  Of  the  President 
so  that  the  powers  and  dutieSv  of  the  Office 
will  devolve  upon  the  Vice  President; 

(2)  clarifying  the  role  of  thewice  Presi¬ 
dent  in  the  conduct  of  the  Government;  and 

(3)  providing  for  a  method  of  electing  the 
President  and  Vice  President  in  aYmanner 
that  will  better  meet  the  needs  of  thU  people 
of  the  United  States  and  the  constitutional 
form  of  the  Federal  Government. 

ESTABLISHMENT  OF  THE  COMMISSION  ON  YrHE 

PRESIDENCY  AND  THE  VICE  PRESIDENCY  OF  T^HE 

UNITED  STATES 

Sec.  2.  (a)  To  carry  out  the  purposes 
this  act,  there  is  hereby  established  a  com-\ 
mission  to  be  known  as  the  Commission  on; 
the  Presidency  and  Vice  Presidency  of  th^ 
United  States  (in  this  act  referred  to  as  tl 
“Commission”). 

(b)  Service  of  an  individual  as  a  member 
of  the  Commission  or  employment  of  a xf  in¬ 
dividual  by  the  Commission  as  an  attorney 
or  expert  in  any  business  or  professions*  field, 
on  a  part-time  or  full-time  basis,  with  or 
without  compensation,  shall  not  by  consid¬ 
ered  as  service  or  employment  brin/ing  such 
individual  within  the  provisions  Jbf  section 
281,  283,  284,  434,  or  1914  of  tit \A  18  of  the 
United  States  Code,  or  section/ 190  of  the 
Revised  Statutes  (5  U.  S.  C.  99 y, 

MEMBERSHIP  OF  THE  COMMISSION 

Sec.  3.  (a)  Number  and  Appointment. — 
’The  Commission  shall  be  /composed  of  12 
members  as  follows: 

(1)  Four  appointed  by'  the  President  of 
the  United  States; 

(2)  Four  appointed  Ay  the  President  of 
the  Senate,  two  from/the  Senate  and  two 
from  private  life;  anc 

(3)  Four  appointee*  by  the  Speaker  of  the 
House  of  Representatives,  two  from  the  House 
of  Representativesyand  two  from  private  life. 

(b )  Vacancies :  Any  vacancy  in  the  Com¬ 
mission  shall  not/  affect  its  powers,  but  shall 
be  filled  in  thy  same  manner  in  which  the 
original  appointment  was  made. 

ORGANIZATION  OF  THE  COMMISSION 

Sec.  4.  The  Commission  shall  elect  a  Chair¬ 
man  and  ej Vice  Chairman  from  among  its 
members.  ( 

QUORUM 

Sec.  5/  Seven  members  of  the  Commission 
shall  constitute  a  quorum. 

>MPENSATTON  OF  MEMBERS  OF  THE 
COMMISSION 

Sic.  6.  (a)  Members  of  Congress:  Mem¬ 
bers  of  Congress  who  are  members  of  the 
Cpmmission  shall  serve  without  compensa- 
fon  in  addition  to  that  received  for  their 


services  as  Members  of  Congress;  but  the 
shall  be  reimbursed  for  travel,  subsistenafe, 
and  other  necessary  expenses  incurred  Ay 
them  in  the  performance  of  the  duties 
vested  in  the  Commission. 

(b)  Members  from  the  executive  bnfench: 
Members  of  the  Commission  who  arafln  the 
executive  branch  of  the  Government  shall 
serve  without  compensation  in  addition  to 
that  received  for  their  services  in  tne  execu¬ 
tive  branch,  but  they  shall  be  /eimbursed 
for  travel,  subsistence,  and  other  necessary 
expenses  incurred  by  them  in' /he  perform¬ 
ance  of  the  duties  vested  in  the  Commission. 

(c)  Members  from  private  Mfe:  The  mem¬ 
bers  from  private  life  shall  /ach  receive  $50 
per  diem  when  engaged  iiy  the  actual  per¬ 
formance  of  duties  vested^  in  the  Commis¬ 
sion,  plus  reimbursement  for  travel,  sub¬ 
sistence,  and  other  necessary  expenses  in¬ 
curred  by  them  in  the  ^performance  of  such 
duties. 

STAFF  OF  THE  COMMISSION 

Sec.  7.  (a)  The  /Commission  shall  have 
power  to  appoint /and  fix  the  compensa¬ 
tion  of  such  pers/nnel  as  it  deems  advisa¬ 
ble,  without  regard  to  the  provisions  of  the 
civil  service  laws  and  the  Classification  Act 
of  1949,  as  amended. 

(b)  The  Commission  may  procure,  with¬ 
out  regard  ta  the  civil-service  laws  and  the 
classification  laws,  temporary  and  inter-i 
mittent  services  to  the  same  extent  as  is 
authorized  for  the  departments  by  section 
15  of  tim  act  of  August  2,  1946  (60  Stat. 
810),  biftt  at  rates  not  to  exceed  $50  per 
diem  f/r  individuals. 

'EXPENSES  OF  THE  COMMISSION 

Sq6.  8.  There  is  hereby  authorized  to  be 
appropriated,  out  of  any  money  in  the 
Tr/asury  not  otherwise  appropriated,  so 
ich  as  may  be  necessary  to  carry  out  the 
provisions  of  this  act. 

DUTIES  OF  THE  COMMISSION 

Sec.  9.  (a)  Investigation:  The  Commis¬ 
sion  shall  study  and  consider  the  constitu- 
ional  and  practical  problems  involved  in  the 
event  of  the  disability  of  the  President  and 
thk  devolving  of  the  powers  and  duties  of 
the 'office  of  President  upon  the  Vice  Presi¬ 
dent^,  shall  study  and  consider  the  role  of 
the  Vipe  President  in  discharging  the  func¬ 
tions  of  the  Government;  shall  study  and 
investigate  the  present  system  of  electing 
the  President  and  Vice  President;  and  in 
each  instance  shall  make  recommendations 
in  accordance  with  the  purposes  set  forth 
in’ section  1  \>f  this  act. 

(b)  Reports:  The  Commission  shall  sub¬ 
mit  interim  reports  at  such  time,  or  times, 
as  the  Commission  deems  necessary  and 
shall  submit  a  Comprehensive  final  report 
of  its  activities  and  the  results  of  its  stu¬ 
dies  to  the  Congress  on  or  before  , 

at  which  time  theNcommission  shall  cease 
to  exist.  The  final,  report  of  the  Com¬ 
mission  may  proposA.  such  constitutional 
amendments,  legislative  enactments,  and 
administrative  actions  Vs  in  its  judgment 
are  necessary  to  carry  out  its  recommenda¬ 
tions.  Notwithstanding  the  foregoing  pro¬ 
visions  of  this  subsection, \he  Chairman  of 
the  Commission  shall  have,  charge  of  the 
final  liquidation  of  the  affairs  of  the  Com¬ 
mission  after  ,  including  the  print¬ 

ing  of  reports,  the  payment  Vf  bills,  the 
transfer  of  records  and  documents  to  the 
National  Archives,  and  the  disposition  of 
furniture  and  other  equipment  ofNthe  Com¬ 
mission.  The  Chairman  of  the  ’Commis¬ 
sion  shall  designate  such  members',  of  the 
staff  of  the  Commission  as  he  deems 'neces¬ 
sary  for  these  purposes.  Such  liquidation 
shall  be  completed  within  a  period  of\not 
to  exceed  90  days  after  ,  and 

funds  of  the  Commission  shall  remain  avaV- 
able  for  necessary  expenses  during  sues 
period. 
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situation,  pp.  2086-7 

Gen,  Humphrey  gave  his  objections  to  the  Special  unite&  Nations  Fund  f$ 
Economic  Development,  pp.  2131-3 

ll\PERSONNEL.  Both  nouses  received  from  the  Civil  Service  Commission  a  proposed 
>ill  to  authorize  the  training  of  Federal  employees  at  public  or  private 
^cilities;  to  ?ost  Office  an(}  Civil  Service  Committees,  pp,  2088,  2x64 
Received  the  1955  report  of  the  Board  of  Actuaries  of  the  Civj/1  Service 
Retirement  and  Disability  Fund  ^S.  Doc,  30',  p.  2092 

12.  BUILDING'S,  Bep.  Humphrey  referred  to  the  announcement  that  the/lease-purchase 

program  was  being  suspended  as  an  anti-inflation  measure,  ancr said  the  real 
reason  f  or  \susp  ending  the  program  was  that  it  did  not  work./p.  2131 

13.  FORESTRY.  Received  memorials  from  the  Colo,  legislature  favoring  anpronriations 

to  pay  the  Staves  amounts  of  forest  receipts  "illegally' withheld"  and  to 
increase  from  25^to  755®  the  share  of  forest  receipt^/to  be  turned  over  to  the 
States  in  certain  situations .  p.  2088 

Sen.  Wiley  spoke  in  favor  of  establishing  a  E^deral  forest  experiment 
station  in  southwestern  Wis.  pp.  2103-4 

14.  STOCKPILING;  SURPLUS  COMIFSUITIES.  Received  a  J^nt.  Legislature  memorial  favor¬ 
ing  the  stockpiling  of  agricultural  surpluses  for  national  defense,  p.  2088 

15.  WHEAT  ALLOTMENTS;  RESEARCH.  Received  a  ilWt .  Legislature  memorial  favoring  the 

exemption  of  experimental  varieties  fron/ wheat  allotments,  pp.  2088-9 

16.  RURAL  LIBRARIES,  Sen.  Humphrey  inserted  and  commended  a  resolution  of  tho 

American  Library  Assn,  favoring  a  larger  budget  for  rural  library  assistance, 
p.  2089 

17.  SOIL  CONSERVATION.  Sen.  Thurmond  insert^!  a  series  of  resolutions  by  the  S.  C. 

Assn,  ©f  Soil  Conservation  District  Supervisors,  pp.  2089-90 


18.  ORGANIZATION  AND  LIANA  GaiENT/  The  Government 
report  on  L00ver  Commission  recommendations 
recommendations,  'S.  ReJpt.  95'  P.  2090 


aerations  Committee  submitted  a 
actions  taken  pursuant  to  these 


19.  INFORMATION.  S.  921,  to  amend  the  law  regarding  authority  of  Federal  officers 
and  agencies  to  withhold  information  and  limit  the  availability  of  records, 
was  transferred  from  the  Government  Operations'  Committee  to  the  Judiciary  Com¬ 
mittee.  p.  2092 

20,  PRICE  INCREASES.  Sen.  O'x-i^cmey  inserted  and  analyzed  vapi'Kms  statements 
regarding  jrLcreases  in  the  prico  of  petroleum  products  and  CKfcher  items, 
pp.  2097-102 


SENATE  -  FEBRUARY  22 


stability 


21.  FOREI/GN  AID,  Continued  debate  on  S.  Res.  19,  to  promote  peace 

in/thc  iaiddle  East.  pp.  217 8-85 

22.  ^ATER  RIGHTS.  Received  a  Wyo.  L0gisiature  memorial  favoring  restatement N  nd 
enforcement  of  State  water  rights,  p.  2168 

13 .  ORGANIZATION  AND  li ANAGSiENT .  The  Government  Operations  Committee  submitted  a' 
report  on  its  activities  ^S.  Rept,  96' •  P.  2170 


Feb,  25.  PP.  2185-6 


24.  ADJOURSED  until  i4on. , 


\ 


HOUSE  -  FEBRUARY  22 


25  ^UFOEMATI OiT,  The  Government  Operations  Committee  submitted  its  second  report 
on  availability  of  information  from  Federal  departments  and  agencies  Rept, 

15  K.  P.  2192 


26,  LEGISLATIVE  PROGRAM.  Majority  Leader  McCormack  announced  that  R/51^9,  the 
interior  and  related  agencies  (including  Eorest  Serviced  approprj^tign  bill, 
will  be  debated  beginning  Tues.,  Feb.  26.  p.  2191 


27.  ADJOURNED  unt^l  Mon, ,  Feb.  25.  p.  2191 

SEHATE  -  FEBRUARY  20  (  COHTIHUElX 


28.  FOREX GH  AID.  Agreed,  to,  without  amendment,  S.  Res.  99./™  extend  from  Feb.  28 
to  i4ar.  31,  1957.  date  for  investigation  of  technical  assistance  and 
related  programs,  p\  2026  / 

Continued  debate Vn  S.  J.  Res.  19,  which  authorizes  the  -^resident  to  use 
$200  million,  from  foreign  aid  funds,  to  promote/peace  and  stability  in  the  f 
Middle  East.  pp.  2024,  2^26-7,  2030-8,  2040-1/  2044-5 

Sen,  Ellender  reviewea\his  position  regarding  foreign  aid,  in  view  of 
statements  made  by  the  %w  Yfcrk  Times.  pp./2024-6 


29.  FARMERS’  UEIOIT.  Sen.  ^ansfield  \elcomed  fthe  “ont.  Farmers’  union  Caravan,  p, 
2044 


30.  WATERSHED.  The  agriculture  and  Forestry  Committee  approved  the  Little  ^"oughio- 
gheny  River  watershed  project,  Gar ^rett  County,  Md.  p.  Dill 


BILLS  IITTRSDUCED 


31.  PROPERTY.  S.  131S,  by  Sen.  ^(nsfield  (for  himself  and  Sen.  Uurray) ,  to  provide 

that  certain  surplus  S.  ^property  may  be  donated  for  park  and  recreational  . 
purposes.  To  Government  Operations  Commit  tee  Remarks  of  author,  p.  2091 

32.  MONOPOLIES.  R.  519  Q/by  Rep.  Teller,  to  limit  a^id  reduce  the  size  of  certiC 

business  organizations.  To  ^udiciary  Committee, 


33.  -WHEAT  QUOTAS.  5191*  "by  Rep.  Anderson,  ^ont.,  to 'Wend  the  wheat  marketing 

quota  provision^/of  the  Agricultural  Adjustment  Act  of  1938.  To  Agriculture 
Committee. 


34.  FOREIGN  TRADp;  R.  R.  5202,  by  Rep.  ^cnkins,  to  amend  the  Antidumping  Act.  To 
Ways  and  ^/ans  Committee. 


35.  FARM  INCOME.  R.  H.  5204,  by  Rep.  ^nutson,  to  provide  for  family  farm  parity 
incompQ  To  Agriculture  Committee.  \ 

Res.  24S,  by  Rep.  Anderson,  ^ont . ,  establishing  a  joint  committee  tc 
investigate  the  cost  of  living  and  the  widening  spread  between  retail\prices 
id  prices  paid  to  farmers.  To  Rules  Committee.  Remarks  of  author.  p^Al400 


36/DEPRESSED  AREAS,  R^  5205,  by  Rep.  ^‘achrowicz,  to  alleviato  conditions 

unemployment  in  certain  economically  depressed  areas.  To  Banking  and  CurreHpy 
Committee. 


37.  BUDGET.  R.  J.  Res.  246,  by  Rep.  ^aley,  requesting  the  ^resident  to  submit  to 


85th  CONGRESS 
1st  Session 


S,  921 


January  29,  1957 

Mr.  Hennings  introduced  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  Government  Operations 

February  21, 1957 

The  Committee  on  Government  Operations  discharged,  and  referred  to  the 

Committee  on  the  Judiciary 


To  amend  section  161  of  the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  infor- 


3  That  section  161  of  the  Revised  Statutes  of  the  United  States 

4  (5  U.  S.  C.  22)  is  amended  hy  adding  at  the  end  thereof 


5  the  following  new  sentence:  “This  section  does  not  authorize 

6  withholding  information  from  the  public  or  limiting  the  avail- 

7  ability  of  records  to  the  public.” 
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HIGHLIGHTS:  Senate  committee  ordered  reverted  bill  to  extend  Public  Law  480. 

House  debated  accrued  expenditures  bud^trng  bill.  House  committee  ordered  re¬ 
ported  bill  to  regulate  withholding  ofi/in  format  ion  by  agencies.  Rep.  Anfuso  intro¬ 
duced  and  discussed  food  stamp  plan  Jpill.  Rep.  Judd  inserted  Secretary's 
Minneapolis  speech. 


HOUSE 

1.  BUDGETING.  Began  debate  on  H.  R.  8002,  to  provide  fob 
expenditure  basis,/  (pp.  3022-54)  Amendments  to  i  he 
today,  Mar.  6. 


budgeting  on  an  accrued 
.11  will  be  considered 


2.  INFORMATION.  The  Government  Operations  Committee  ordered  reported  H.  R.  2767, 

to  prevent  Federal  agencies  from  withholding  information  or  limiting  the 
availability  of  records  to  the  public,  p,  D177 

Receiy4d  the  report  of  the  U. S.  Advisory  Commission  on  Information  (H.  Doc, 

348).  /.  3067 

3.  EXPORT  CONTROL.  The  Banking  and  Currency  Committee  ordered  reportedSH.  R. 

10V27,  to  extend  for  an  additional  2  years  the  authority  to  regulateNexports 

Sntained  in  the  Export  Control  Act.  p.  D177  x 

"WATER  UTILIZATION.  The  Interior  and  Insular  Affairs  Committee  ordered  reported 
S.  2037,  to  authorize  the  performance  of  necessary  protection  work  between\£he 
Yuma  project  and  Boulder  Dam,  and  S.  1031,  with  amendment,  to  construct  and 
maintain  four  units  of  the  Greater  Wenatchee  project.  Wash.  p.  D177 


-  2  - 

V  ANNUAL  LEAVE.  A  subcommittee  of  the  Post  Office  and  Civil  Service  Committee  i 
'  ordered  reported  with  amendment  H.  R.  7710,  to  provide  for  the  lump-sum  payment 
\of  all  accumulated  and  current  accrued  annual  leave  of  deceased  employees.  / 

pC  D177  / 

6.  TRAD£\AGREEMENTS.  Rep.  Lankford  spoke  in  favor  of  extension  of  the  reciprocal 

tradeXprogram,  and  cited  the  benefits  of  the  program  to  certain  industries, 
p.  305&y  / 

7.  FOREIGN  AFFAIRS.  Received  from  the  President  the  second  report  pursuant  to 

the  Joint  Resolution  to  Promote  Peace  and  Stability  in  the  Middle  East 
(H.  Doc.  349 )\  pp.  3020-21  / 

\  SENATE  / 

8.  FOREIGN  TRADE;  SURPLUS  COMMODITIES.  The  "Daily  Digest"  states  that  the  Agri¬ 

culture  and  Forestry^Committee  "ordered  favorably  reported  an  original  bill 
extending  the  Agricultural  Trade  Development  and  Assistance  Act  for  two  years, 
authorizing  $1.5  billiorNin  each  of  the  next  two  fiscal  years,  and  $500 
million  for  fiscal  1958.  \committee  also  extended/title  II  of  this  act  for  two^ 
years,  and  adopted  an  amendment  directing  an  increased  barter  program." 
p.  D175  \  / 

9.  SECOND  SUPPLEMENTAL  APPROPRIATION  BILL,  1958/  At  the  end  of  this  Digest  is  a 

table  showing  actions  on  USDA  items  by  the/ Senate  committee  in  reporting  this 
bill  (see  Digest  34).  The  Senate  committee  report  contains  the  following 
comments:  \  / 

GENERAL  STATEMENT 

"The  committee  has  noted  that  many  of  theN'items  for  salaries  and  expenses 
for  which  funds  have  been  provided  in  this  hill  have  been  justified  on  the 
basis  of  action  by  the  Civil  Service  Commission  in  increasing  or  revising 
minimum  rates  under  which  qualified  eligibles  cpn  be  recruited  for  scientist 
and  engineer  positions.  Iiymany  of  these  instates  it  appears  that  funds 
have  already  been  allocated  for  such  purpose,  andXthe  supplemental  requests 
are  made  in  order  to  continue  such  increased  salaries. 

"While  the  authority/xor  the  Commission,  as  contained\n  section  803  of  the 
Classification  Act yof  1949,  as  amended  by  Public  Law  76\of  the  83rd  Congress, 
states  that  such  auctions  or  revisions  shall  have  the  force  and  effect  of  law, 
the  committee  believes  that  such  increased  rates  should  notybecome  effective 
until  funds  are  specifically  requested  and  approved  by  the  Congress  for  that 
purpose."  (This  statement  does  not  apply  to  any  of  the  USDA  items  in  this 
bill.)  /  \ 

/  AGRICULTURAL  RESEARCH  SERVICE  \ 

/  SALARIES  AND  EXPENSES  \ 

/  Research  \ 

/"The  committee  recommends an  additional  amount  under  this  head,  of  $12,500  \ 

/  to  begin  urgently  needed  Federal  research  on  pear  decline,  which  disease  \ 
/  has  caused  large  losses  to  pear  production  in  recent  years,  in  the  Pacific  X 
Northwest. 


f6~AJ' 


L  /ff* 


Wigglesworth  amendment  was  then  agreed  to  by  vote  of  152  to  103.  The  Taber 
amendment  would  have  retained  the  present  obligational  system  of  budgeting/ 
with  certain  modifications.  Rep.  Wigglesworth  stated  that  his  substitut/ 
sndment,  which  became  the  language  of  the  bill  as  passed,  was  designed  to 
three  things  as  follows: 


'•In  £he  first  place  it  eliminates  completely  from  the  picture  the  Proposal 
in  H.  R.  8002,  that  as  far  as  obligations  are  concerned,  we  go  back  to  the 
practice  of  contract  authority  which  we  abandoned  some  years  a^ 
factory. 


as  unsatis- 


"In  the  second  place,  it  accepts  the  balance  of  the  proposal  putting  the  Con¬ 
gress  in  a  position,  if  it  so  desires,  to  place  an  annual  limitation  on  ex¬ 
penditures  in  tejrms  of  accrued  expenditure., 


"In  the  third  plac^  it  incorporates  language  to  car^y  into  effect  the  pro¬ 
posal  just  made  by  the  distinguished  gentleman  fron/New  York  (Hr.  Taber), 
which  in  effect  waived  points  of  order  against  rescissions,  transfers,  or 
j  reappropriations." 

/  A  motion  by  Rep.  Soith\va.',  to  strike  ou^/the  enacting  clause,  was  re¬ 
jected  by  a  vote  of  93  to  l4$.  pp.  3182-83/ 

A  motion  by  Rep.  Ford  to  recommit  the  Mil  to  the  Government  Operations 
Committee  was  rejected  by  a  vote  of  119  )/o  275.  p.  3185 

16.  DAIRY  PRICE  SUPPORTS.  The  "Daily  Dige/t"  states  that  the  Dairy  Products  Sub¬ 

committee  of  the  Agriculture  Committee  ordered  reported  the  following  bills: 
"H.  R.  11176  (amended)  and  H.  R.  1/178,  to  amend  the  Agricultural  Act  of  1949 
and  of  1954,  respectively,  with  respect  to  price  supports  for  milk  and  special 
dairy  programs;  and  H.  R.  9650 ,/to  provide  minimum  price  support  levels  for 
whole  milk  and  butter fat  during  the  2-yea\ period  beginning  April  1,  1958." 
p.  D185 

17.  ROADS.  The  Public  Works  Committee  reported  with  amendment  H.  R.  9821,  to 

authorize  appropriation/^ for  the  continuing  construction  of  highways,  in¬ 
cluding  forest  highways,  roads  and  trails  (H.  RepR.  1480).  p.  3212 

18.  INFORMATION.  The  Government  Operations  Committee  reported  without  amendment 

H.  R.  2767,  to  restrict  the  authority  of  Federal  officers  and  agencies  to 
withhold  information  and  limit  the  availability  of  records  (H.  Rept.  1461). 
p.  3212 _ _ _ 

/  \  i 

19. . COMMITTEE  ASSIGNMENTS.  Rep.  Quie  was  elected  a  member  of  the\Agri culture 
Correnittee./  p.  3171.;,. 

.  n  •-  \ 

20.  FOOD  /  TTIVES.  Rep.  Sullivan  urged  additional  funds  for  the  Foo\and  Drug 
Admir  tration  for  expanded  work  on  the  use  of  chemical  additives  \n  food, 
and  i  erted  several  articles  on  the  matter,  pp.  3190-96 


21.  FOREIGN  TRADE.  Rep.  Collier  spoke  in  opposition  to  extending  the  reciprocal 
»rade  program,  pp.  3201-02 

EGGS.  Rep.  Knutson  urged  the  Congress  to  place  a  "floor"  and  a  "ceiling"  on 
the  price  of  eggs.  p.  3211 


3 


\ 


public  works  and  defense  projects,  pp.  3072-5,  3129-56,  3160,  3161-4.  Sen. 
.Mansfield  urged  extension  of  the  Wool  Act  and  wheat  price  supports  at  no  less 
than  $2  a  bushel  to  aid  ranchers  (p.  3075).  Sen.  Murray  inserted  a  letter 
from  Pres.  Patton  of  the  Farmers’  Union  urging  that  his  recommendations, 
inriiuHno  " i mmpd 7  a t- nf  t*he  Renson- Ei senhower  farm  policies  be 


including  "immediate  reversal  of  the  Benson-Eisenhower  farm  policies"  beAzar- 
ried  out ,  and  charged  that  "The  deliberately  planned  deflation  of  agriculture 
has  became  an  unplanned  deflation  of  the  whole  economy."  (pp. 

Sen.  Humphrey  stated  that  farm  operators'  net  income  was  falling  and/criti¬ 
cized  the  Secretary  for  proposing  to  reduce  price  supports  (p.  3147).  Sen. 
Humphrey  criticized  reduction  in  the  1959  budget  for  agriculture  /price 
supports,  soxsl  and  water  conservation,  rural  electrification,  apid  FHA  loans 
(p.  3149). 


Sen.  Humphrey  inserted  a  resolution  of  a  Minn.  Farmers’  \mion  local  urging 
Congress  to  restore  farm  prices  to  a  "full  parity  level."  /p.  3076 

passed  over, 

6.  PURCHASING.  At  the  riouest  of  Sen.  TalmadgVS.  5>  to  prevent  the  allocation 
of  Government  contract^,  to  areas  designated  labor-surpTus  or  depressed  areas, 
p.  3118 


7.  MONOPOLY.  Received  from  th\  Judiciary  Committee  a/fceport,  "Acitivites  of  the 
Subcommittee  on  Antitrust  an^  Monopoly^-1957"  ( S /  Rept.  1345).  p.  3077 


r 


8.  WATER  RESOURCES.  Concurred  in  tKie  House  amendments  to  S.  1086,  granting  the 
consent  of  Congress  to  a  Bear  Ri^r  compact Vbetween  Idaho,  Utah,  and  Wyoming. 
This  bill  will  now  be  sent  to  the ^fresideryc .  pp.  3091-2 


9.  FAX*  TRADE.  Sen.  Humphrey  urged  a  sti 
serted  were  being  set  aside  in  many  ai 


'of  the  fair-trade  laws,  which  he  as- 
is.  p.  3100 


PUBLIC  WORKS.  Sens#  Murray,  Potter/  Yarbolsough,  Long,  Malone,  and  Thye  commended 
Sen.  El lender  for  his  speech  in  rebuttal  to\a  Saturday  Evening  Post  article 
on  public  works  programs.  pp.  3112-13,  3156' 


ELECTRIFICATION;  RECLAMATION./  Sen.  Morse  inserted  a  speech  by  the  President 
of  the  Nat’l  Hells  Canyon  Ass’n  urging  that  the  Federal  Government  acquire 
Brownlee  dam  and  build  a  high  dam  in  Hells  Canyon  and  contending  that  this 
would  be  profitable  for/both  the  Government  and  the  \daho  Power  Co.  pp.  3156-7 


INFORMATION.  Received^ from  the  U.  S.  Advisory  Commission  on  Information  an 
annual  report  for  L957  (p.  3075),  which  was  commended  byNSens.  Mundt ,  Humphrey, 
and  Smith  of  N.  J /,  and  inserted  in  the  record  (pp.  3092-9) 


.  LEGISLATIVE  PROGRAM.  Sen.  Johnson  announced  the  intention  to  Consider  the 
second  supplemental  appropriation  bill  Mon.,  March  10,  followed  by  considera¬ 
tion  of  the/nousing  bill.  He  hoped  the  Public  Works  committee  wh^uld  report  a 
road  bill  Joy  March  15,  followed  by  a  public  works  measure. 


ADJOURNED  until  Mon.,  March  10.  p.  3164 


HOUSE 


BUDGETING.  Passed  with  amendment,  by  a  vote  of  311  to  87,  H.  R.  8002,  to  pi 
/vide  for  budgeting  on  an  accrued  expenditure  basis.  pp.  3173-86,  3188 
Agreed  to  a  substitute  amendment  by  Rep,  Wigglesworth,  as  an  amendment  to  a 
substitute  amendment  which  had  been  offered  by  Rep.  Taber,  by  a  vote  of  152  to 
113.  The  Taber  amendment  as  amended  by  the  substitute  language  of  the 


85th  Congress  )  HOUSE  OF  REPRESENTATIVES  j  Report 
2d  Session  j  (  No.  1461 


AMENDING  SECTION  161  OF  THE  REVISED  STATUTES  WITH  RE¬ 
SPECT  TO  THE  AUTHORITY  OF  FEDERAL  OFFICERS  AND  AGEN¬ 
CIES  TO  WITHHOLD  INFORMATION  AND  LIMIT  THE  AVAILABIL¬ 
ITY  OF  RECORDS 


March  6,  1958. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  Dawson  of  Illinois,  from  tlie  Committee  on  Government  Opera¬ 
tions,  submitted  the  following 

T  £ 

REPORT 

[To  accompany  H.  R.  2767] 

The  Committee  on  Government  Operations  to  whom  was  referred 
the  bill  (H.  R.  2767)  to  amend  section  161  of  the  Revised  Statutes 
with  respect  to  the  authority  of  Federal  officers  and  agencies  to 
withhold  information  and  limit  the  availability  of  records,  having 
considered  the  same,  report  favorably  thereon  without  amendment 
and  recommend  that  the  bill  do  pass. 

PURPOSE 

This  bill  would  return  section  22  of  title  5  of  the  United  States 
Code  to  what  appears  to  have  been  the  original  purpose  for  which  it 
was  enacted  in  1789.  The  statute  was  codified  in  1875  as  section  161 
of  the  Revised  Statutes.  Shortly  thereafter  the  first  evidence  ap¬ 
peared  of  use  of  the  law  to  withhold  information  from  the  public. 

The  law  has  been  called  an  office  “housekeeping”  statute,  enacted  to 
help  General  Washington  get  his  administration  underway  by  spelling 
out  the  authority  for  executive  officials  to  set  up  offices  and  file 
Government  documents.  The  documents  involved  are  papers  per¬ 
taining  to  the  day-to-day  business  of  Government  which  are  not 
restricted  under  other  specific  laws  nor  classified  as  military  informa¬ 
tion  or  secrets  of  state. 

The  first  apparent  use  of  the  statute  to  deny  information  occurred  in 
1877  when  a  California  newspaperman  wanted  to  look  at  files  of  recom¬ 
mendations  for  Federal  jobs  to  see  who  had  been  sponsored  under  the 
spoils  system  by  officials  from  his  State.  The  Department  of  Justice 
advised  President  Hayes  that  Department  heads  should  not  open  their 
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files  to  the  reporter  under  the  authority  of  title  5,  United  States  Code, 
section  22. 

The  statute  has  been  cited  as  authority  to  refuse  information  many 
other  times  since  then — for  example,  in  litigation  involving  the 
Secretary  of  Commerce  and  Labor  in  1905  (25  Op.  Att.  Gen.  326) 
and  involving  the  Secretary  of  the  Army  in  1951  ( Barclay  v.  U.  S., 
hearings,  p.  2629-2643).  In  recent  years,  as  the  drive  for  free  access 
to  Government  records  has  intensified,  title  5,  United  States  Code, 
section  22.  has  been  cited  more  regularly  (see  below). 

When  Congress  has  determined  that  a  specific  area  of  information 
must  be  closed  to  the  public,  legislation  has  been  enacted  accomplishing 
this  purpose.  The  laws  are  legion  which  lim.it  the  public’s  right  to 
know — income-tax  laws,  for  example,  and  those  covering  crop  reports, 
trade  secrets,  inventions,  and  military  matters. 

Where  Congress  has  not  acted,  the  executive  officials  have  gradually 
moved  in  over  the  years.  The  “housekeeping”  statute  (5  U.  S.  C.  22) 
has  become  a  convenient  blanket  to  hide  anything  Congress  may  have 
neglected  or  refused  to  include  under  specific  secrecy  laws. 

A  parade  of  expert  witnesses,  whose  testimony  covers  mure  than  500 
pages  of  printed  hearings,  testified  that  title  5,  United  States  Code, 
section  22,  has  been  twisted  from  its  original  purpose  as  a  “housekeep¬ 
ing”  statute  into  a  claim  of  authority  to  keep  information  from  the 
public  and,  even,  from  the  Congress.  As  one  witness  stated: 

There  was  no  historymaking  debate  over  title  5,  United 
States  Code,  section  22,  because  it  was  not  a  historymaking 
statute,  it  was  not  a  historymaking  bill,  it  was  not  a  his¬ 
torymaking  proposal.  If  it  had  proposed  secrecy  it  would 
have  been  historymaking.  But  it  didn’t.  It  was  just  a 
housekeeping  statute,  and  as  such  raised  none  of  the  great 
issues  that  would  have  aroused  Madison,  Jefferson,  Mason, 
and  the  rest  of  the  statesmen  who  put  so  much  trust  in  popu¬ 
lar  rights  to  information  (hearings,  Special  Subcommittee 
on  Government  Information,  p.  3359). 

And  again: 

If  secrecy  and  concealment  were  the  object  sought  by  the 
statute,  that  object  certainly  could  have  been  made  clear 
and  unmistakable  by  draftsmen  who  customarily  said  what 
they  meant  and  meant  what  they  said.  A  single  phrase  would 
have  done  the  trick.  The  legislators  of  1789  could  have  in¬ 
serted,  following  the  words  “custody,  use  and  preservation,” 
some  such  plain  word  as  “and  concealment.”  They  did  not 
do  so.  We  are  justified  in  assuming  that  they  did  not  do  so 
because  they  did  not  intend  to  authorize  concealment  (hear¬ 
ings,  p.  3357). 

But  concealment  has  been  the  result  of  the  application  of  title  5, 
United  States  Code,  section  22,  to  an  area  where  Congress  has  neg¬ 
lected  to  act  over  the  years,  while  executive  officials  have  let  every 
file  clerk  become  a  censor. 

The  purpose  of  this  bill  is  to  correct  that  situation. 
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BACKGROUND 

This  bill  is  identical  to  legislation  introduced  by  Congressmen 
William  L.  Dawson  of  Illinois,  Dante  B.  Fascell  of  Florida,  Abraham 
J.  Multer  of  New  York,  and  Jim  Wright  of  Texas.  It  is  similar  to 
legislation  introduced  by  Congressman  Clare  Hoffman  of  Michigan. 
Congressmen  Fascell  and  Hoffman  served  as  regular  members  and 
Congressman  Dawson  served  as  ex  officio  member  of  the  subcommittee 
which  developed  the  legislation. 

Title  5  of  section  22  of  the  United  States  Code  reads: 

The  bead  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government  of 
bis  department,  the  conduct  of  its  officers  and  clerks,  the  dis¬ 
tribution  and  performance  of  its  business,  and  the  custody, 
use,  and  preservation  of  the  records,  papers,  and  property 
appertaining  to  it  (Rev.  Stat.  161). 

|  The  bill  would  add  the  following  sentence: 

This  section  does  not  authorize  withholding  information 
from  the  public  or  limiting  the  availability  ot  records  to  the 
public. 

CLAIMS  OF  AUTHORITY  TO  RESTRICT 

In  November  1955  the  Committee  on  Government  Operations 
published  a  committee  print  containing  the  answers  from  60  Federal 
departments  and  agencies  to  a  questionnaire  which  had  been  dis¬ 
tributed  by  the  Special  Subcommittee  on  Government  Information 
to  determine  the  availability  of  information.  One  of  the  questions 
asked  was: 

On  what  do  you  base  authority  for  denying  access  to  or  not 
making  available  such  information? 

Authorities  cited  by  eight  executive  departments  (Agriculture, 
Commerce,  Defense,  Interior,  Justice,  Labor,  Post  Office,  and  State) 
included  title  5,  United  States  Code,  section  22,  the  so-called  house¬ 
keeping  statute.  In  addition,  four  independent  agencies  (Civil 
Service,  Housing  and  Home  Finance,  Interstate  Commerce  Com- 
fmission,  and  Smithsonian  Institution)  cited  the  same  statute  (H.  Rept. 
2947,  July  27,  1956,  84th  Cong.,  2d  sess.,  p.  281). 

On  November  7,  1955,  the  Special  Subcommittee  on  Government 
Information  heard  testimony  from  a  panel  of  newsmen,  editors,  and 
others,  including  Dr.  Harold  L.  Cross,  freedom  of  information  counsel 
for  the  American  Society  of  Newspaper  Editors.  Dr.  Cross,  author  of 
the  book,  The  People’s  Right  to  Know,  testified: 

This  “housekeeping”  statute,  destitute  as  it  is  of  all  vestige 
of  definitions  and  standards,  is  susceptible  of  being  tortured, 
and  has  been  tortured,  with  judicial  sanction,  it  must  be 
admitted,  into  a  claim  of  privilege  against  disclosure  and  in¬ 
spection  so  all-encompassing  that  it  may  fairly  be  said  that 
there  is  no  hope  of  obtaining  inspection  of  a  public  record  not 
specifically  opened  by  Congress  except  through  the  courtesy 
of  the  Government  (hearings,  p.  12). 
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CONFUSED  INTERPRETATION 

On  November  8,  1955,  Civil  Service  Commission  witnesses,  testifying 
before  the  subcommittee,  were  asked: 

In  the  use  of  those  three  terms,  the  custody,  use,  and 
preservation,  is  that  why  you  cited  title  5,  United  States 
Code,  section  22,  as  one  of  the  grounds  for  withholding 
information? 

Answer.  No;  the  reason  we  cited  that  was  this:  I  think 
you  find  there  have  been  cases  in  court  which  speak  of  docu¬ 
ments  as  a  part  of  the  custody,  and  under  that  authority 
they  have  the  right  to  withhold  information.  I  think  that 
the  expansion  of  title  5,  United  States  Code,  section  22,  by 
court  decisions  would  read  into  it  the  right  to  deny  infor¬ 
mation. 

Question.  You  do  not  read  this  section,  then,  as  a  straight 
custodial  or  housekeeping  statute?  a 

Answer.  No;  I  do  not.  | 

Question.  You  think  it  gives  you  fairly  wide  powers  to 
withhold  information? 

Answer.  I  think  so,  by  interpretation  of  the  law  under  it 
(hearings,  p.  141). 

The  subcommittee  then  asked  whether  the  Civil  Service  Commission 
is  a  department  within  the  meaning  of  title  5,  United  States  Code, 
section  22,  and  the  following  answer  was  received: 

During  the  hearing  hereinbefore  mentioned,  the  opinion 
was  expressed  that  there  were  decisions  of  the  Supreme  Court 
which  would  support  a  construction  of  the  word  “depart¬ 
ment,”  as  used  under  Revised  Statutes  section  161  (5  U.  S. 

C.  A.  22),  to  include  the  Civil  Service  Commission.  The 
decisions  thus  alluded  to  are  Emergency  Fleet  Corporation  v. 
Western  Union  (275  U.  S.  415)  and  United  States  v.  Germaine 
(99  U.  S.  508). 

Upon  further  examination  of  these  decisions,  it  would  not 
appear  that  they  can  be  invoked  to  support  the  informal 
opinion  previously  expressed  at  the  hearing.  Moreover,  the  a 
enumeration  of  executive  department  under  Revised  Stat-  \ 
utes  section  158  would  appear  to  preclude  an  expanded  con¬ 
struction  of  the  word  “department”  to  include  the  Commis¬ 
sion  under  Revised  Statutes  section  161.  It  is,  therefore, 
concluded  that  question  II  must  be  answered  in  the  negative 
(hearings,  p.  141). 

Thus,  an  agency  guilty  of  misunderstanding,  misinterpretation  of 
court  decisions  and  distortion  of  the  statute  was  forced  to  review  its 
position  and  admit  its  error,  withdrawing  its  claim  to  title  5,  United 
States  Code,  section  22,  as  a  basic  authority  to  withhold  information 
from  the  public. 

When  Interstate  Commerce  Commission  witnesses  testified  before 
the  subcommittee  in  January  1956  relative  to  their  citation  of  title  5, 
United  States  Code,  section  22,  the  following  answer  was  received: 

I  am  a  bit  embarrassed  to  take  issue  with  the  legal  memo¬ 
randum  submitted  [by  the  subcommittee]  to  the  Commission 
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as  to  the  applicability  of  section  22  of  title  5  to  interregula- 
tory  agencies,  but  that  is  a  subject  that  has  been  discussed 
by  lawyers  within  the  Government  for  some  years.  I  have 
heard  lawyers  argue  that  it  is  a  matter  of  general  congres¬ 
sional  policy  and  that  the  Congress  obviously  intended  each 
agency,  whether  a  department  or  independent  agency,  to 
make  all  sorts  of  housekeeping  rules  for  the  general  governing 
of  its  affairs. 

But  strictly,  you  could  make  a  very  good  argument  that 
section  5  applies  only  to  Cabinet  agencies.  I  think  the 
Commission  is  safer  in  relying  on  the  special  rulemaking 
power  that  Congress  has  given  it  in  the  Interstate  Com¬ 
merce  Commission  Act  (H.  Rept.  2947,  p.  45). 


The  final  result  is  that  the  ICC  withdrew  its  claim  to  use  title  5, 
United  States  Code,  section  22,  as  a  basic  authority  to  withhold 
information,  as  did  other  agencies  below  Cabinet  level  which  originally 
.cited  the  statute  (H.  Rept.  2947,  p.  45). 

I  The  Agriculture  Department  demonstrated  how  the  words  in  title 
5,  United  States  Code,  section  22,  have  been  misconstrued  and 
misinterpreted  in  the  following  testimony  before  the  subcommittee: 


Question.  *  *  *  under  what  clause  in  that  statute  (5 
U.  S.  C.  22)  do  you  claim  the  right  to  hold  the  minutes  of 
advisory  committees  confidential? 

Answer.  Under  the  words  “preservation  of  the  records” 
(hearings,  p.  258). 

When  asked  to  explain  the  “difference  between  custody  of  records 
and  suppression  of  records,”  the  Department  of  Agriculture  replied: 

*  *  *  Custody  is  safekeeping,  and  suppression,  I  suppose, 
would  be  refusal  to  give  them  to  anyone.  "We  do  not  do  that. 

Question.  Custody  is  housekeeping  is  it  not?  Preservation 
of  records  is  not  the  same  language  you  would  use  if  you  were 
setting  up  a  statute  for  putting  a  confidential  stamp  upon 
records? 

Answer.  I  think  custody  may  be  more  than  mere  care 
(hearings,  p.  259). 

^  INTERTWINING  'WITH  TITLE  5,  UNITED  STATES  CODE,  SECTION  1002 


The  housekeeping  statute,  title  5,  United  States  Code,  section  22, 
has  been  intertwined  and  misinterpreted  with  a  1946  statute,  the 
Administrative  Procedure  Act  (5  U.  S.  C.  1002)  which  is  primarily 
a  positive  public  information  law.  The  Post  Office  Department  gave 
the  following  testimony: 

Question.  You  cited  that  (5  U.  S.  C.  22),  as  1  of  the  2 
basic  statutes  which  permit  you  to  deny  access  to  informa¬ 
tion.  Do  you  consider  besides  those  positive  assertions,  the 
promulgation  of  regulations  and  the  conduct  of  officers  and 
clerks,  the  fact  that  the  phrase  “the  custody,  use,  and  preser¬ 
vation  of  the  records,  papers,  and  property,”  includes  the 
suppression  of  information? 

Answer.  That  is  my  viewpoint,  that  we  have  the  basic 
statute  under  the  Administrative  Procedure  Act  that  we  have 
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already  discussed,  and  it  makes  certain  exceptions  as  to  the 
matter  of  information.  Then,  I  regard  section  22  of  title  5 
as  simply  a  statement  authorizing  the  head  of  a  department 
to  make  some  reasonable  regulations  on  the  way  information 
is  made  available,  and  that  you  construe  the  two  together. 

In  other  words,  we  have  section  1002  of  title  5,  this  general 
statute;  then  the  Postmaster  General  acting  on  the  statute 
you  have  just  cited.  Section  22  is  the  authority  for  the  mak¬ 
ing  of  published  regulations  about  giving  out  information. 

Now,  we  do  not  look  upon  it  as  a  statute  to  restrict  informa¬ 
tion,  but  it  is  a  statute  that  will  prescribe  under  what  condi¬ 
tions  inquirers  may  receive  the  information,  and  that  statute 
has  been  sustained  by  the  courts  (hearings,  p.  177). 

The  Treasury  Department  emphasized  the  intertwining  of  title  5, 
United  States  Code,  section  22,  and  title  5,  United  States  Code, 
section  1002,  by  Federal  departments  seeking  legal  authority  to  restrict 
information.  The  Department  cited  the  “housekeeping”  statute  as 
authority  to  withhold  facts  on  out-of-court  settlement  of  fines  for( 
smuggling  and  other  import-law  violations,  stating  that  such  actions 
are  confidential — 

under  the  authority  of  section  161  of  the  Revised  Statutes 
(5  U.  S.  C.  22)  and  pursuant  to  section  3  of  the  Administra¬ 
tive  Procedure  Act  (5  U.  S.  C.  1002)  (H.  Rept.  157,  February 
22,  1957,  85th  Cong.,  1st  sess.,  p.  18). 

Apparently,  the  only  excuse  for  legal  authority  to  restrict  informa¬ 
tion  which  the  executive  departments  had  before  1946,  when  the 
Administrative  Procedure  Act  was  passed,  was  title  5,  United  States 
Code,  section  22,  standing  alone. 

OPINIONS  OF  NONGOVERNMENT  LAWYERS 

To  help  straighten  out  confusing  testimony  on  title  5,  United  States 
Code,  section  22,  from  both  the  executive  departments  and  inde¬ 
pendent  agencies,  the  subcommittee  held  a  panel  discussion  with  non- 
Government  legal  experts  in  May  1956.  The  following  questions  were 
asked : 

What  is  the  proper  interpretation  of  this  statute  (5  U.  S.  C.  ( 
22)  with  respect  to  access  to  records  for  public  inspection? 

Is  it  merely  a  “housekeeping”  statute  which  has  nothing  to  do 
with  withholding  information?  Does  it  specifically  confer 
discretion  to  withhold  information? 

The  following  answers  represent  the  point  of  view  of  the  legal 
experts: 

As  a  matter  of  law,  *  *  *  it  is  a  mere  “housekeeping” 
statute  sanctioning  regulations,  not  inconsistent  with  law, 
for  the  use  of  records  and  papers.  In  fact,  it  is  cited  and 
applied  as  authority  for  withholding  information  *  *  *  the 
statute  says  “custody,  use,  and  preservation.”  It  does  not 
say  “nonuse.”  It  does  not  by  its  terms,  or  by  necessary  or 
reasonable  implication,  sanction  withholding,  secrecy,  or 
suppression  *  *  *. 

Departments  and  agencies  differ  from  each  other  and 
among  themselves  in  their  interpretations  of  the  laws.  They 
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have  promulgated  hundreds  of  pages  of  regulations  which 
both  vary  and  conflict,  though  pm-porting  to  be  based  on  the 
same  set  of  statutes,  court  decisions,  or  Attorney  General 
opinions.  H  They  vary  in  their  interpretations,  as  well  as  in 
the  application,  of  their  own  regulations,  even  when  the 
language  is  alike.  Some  administrative  agencies  base 
regulations  on  statutes  which  are  applicable  by  their  express 
terms  to  executive  departments  only.  Some  executive 
departments  do  the  same  in  reverse  (hearings,  p.  443). 

*  *  *  title  5,  United  States  Code,  section  22,  does  not 
really  bear  on  the  executive  power  to  withhold  information 
from  the  Congress.  It  merely  gives  department  heads 
authority  to  regulate  within  their  departments  the  way  in 
which  requests  for  information  are  to  be  dealt  with — -for 
example,  by  centralizing  the  authority  to  deal  with  such 
requests  in  the  department  head.  Title  5,  United  States 
Code,  section  22,  is  thus  a  “housekeeping”  statute  and  not 
|  a  delegation  of  authority  for  withholding  information.  This 
conclusion,  as  has  been  emphasized,  is  wholly  consistent  with 
the  Supreme  Court  decisions  on  the  subject  (hearings,  p.  458). 

This  statute  was  not  *  *  *  intended  to  confer  any  powers 
to  withhold  information  from  the  public,  or  from  appropriate 
congressional  committees.  Most  assuredly  there  could  be 
no  argument  here  that  Congress  intended  to  deny  informa¬ 
tion  to  itself  *  *  *. 

If  Congress  had  meant  to  confer  authority  over  disclosure, 
it  could  easily  have  said  so  (hearings,  p.  544). 

Impartial  witnesses  gave  the  subcommittee  clear-cut  statements 
that  title  5,  United  States  Code,  section  22,  was  never  intended,  either 
by  Congress  or  the  courts,  to  be  anything  other  than  a  “housekeeping” 
statute. 

OPINIONS  OF  GOVERNMENT  LAWYERS 

After  the  subcommittee  had  obtained  the  opinions  of  the  non¬ 
government  legal  experts,  Chairman  William  L.  Dawson  of  the  House 
Committee  on  Government  Operations  suggested  a  panel  discussion 
with  Government  lawyers.  The  subcommittee,  in  preparation  for 
|such  a  discussion  on  June  20  and  22,  1956,  submitted  to  16  General 
Counsels  of  Federal  departments  and  agencies,  a  list  of  43  questions 
pertaining  to  the  authority  to  withhold  Government  information  and 
records  (hearings,  pp.  2797  through  2891) .  One  of  the  questions  asked 
was: 

What  amendment  would  you  suggest  as  a  means  to  over¬ 
come  the  interpretation  of  this  statute  (5  U.  S.  C.  22)  as  a 
basis  for  withholding  information? 

None  of  the  Government  legal  experts  offered  any  amending  ideas; 
however,  interesting  comments  received  include: 

Defense: 

We  do  not  believe  the  statute  applies  to  access  by  congres¬ 
sional  committees.  Further,  the  basic  authority  governing 
disclosure  of  information  to  either  the  public  or  congressional 
committees  is  constitutional.  In  any  event,  facilitating  the 
flow  of  information  is  primarily  a  matter  of  good  administra- 
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tion  *  *  *  we  do  not  have  an  amendment  to  suggest  (hear¬ 
ings,  p.  2825). 

Interior: 

In  our  opinion  the  statute  authorizes  reasonable  regulations 
governing  access  *  *  *  [which]  *  *  *  can  be  achieved  by 
good  administration,  and  adequate  funds,  rather  than  by 
legislation.  If,  however,  this  question  implies  that  current 
restrictions  on  access  should  be  amended,  we  believe  title  5, 
United  States  Code,  section  22,  is  sufficient  to  permit  a  re¬ 
appraisal  of  such  regulations  concerning  access  to  records 
(hearings,  p.  2855). 

Post  Office: 

In  view  of  our  answer  to  question  1  to  the  effect  that  the 
basic  authority  to  withhold  information  from  Congress  stems 
from  constitutional  principles  rather  than  from  statutory 
enactments,  we  do  not  believe  amendment  of  section  22,  of 
title  5  would  facilitate  Congress’  “right  to  know.”  If  it  is 
felt  that  there  is  a  need  to  speed  up  the  process  of  providing 
information,  we  believe  that  the  matter  is  one  for  better 
administration  rather  than  legislation. 

With  respect  to  the  right  of  the  public  to  know,  we  believe 
that  Congress  has  already  made  law  which  has  brought  about 
wider  dissemination  of  information  to  the  public.  That  law  is 
the  Administrative  Procedure  Act  (5  U.  S.  C.  1001,  et  seq.). 

This  act  directs  the  release  of  information  with  clearly  stated 
exceptions.  The  exceptions  are  sound;  should  be  retained; 
and  it  would  be  difficult  to  make  them  more  specific  *  *  *. 

*  *  *  we  would  not  propose  specific  amendments  to  this 
section  (hearings,  pp  2865-2866). 

Treasury:  . 

It  would  appear  that  an  amendment  to  title  5,  United 
States  Code,  section  1002,  would  be  more  appropriate  if 
Congress  should  choose  to  alter  existing  law  as  to  disclosure. 
However,  the  primary  authority  in  withholding  information 
in  the  public  interest  rests  upon  constitutional  rather  than  < 
statutory  authority  (hearings,  p.  2879).  ' 

Although  the  subcommittee  sought  advice  and  cooperation  from 
the  executive  departments  to  clarify  the  misinterpretation  and  dis¬ 
tortion  of  title  5,  United  States  Code,  section  22,  no  help  was  forth¬ 
coming.  The  agencies  said,  in  effect,  “it  is  an  administrative 
problem — leave  it  to  us.”  Even  after  incorrect  citations  of  the  statute 
by  some  independent  agencies  were  brought  to  the  attention  of  execu¬ 
tive  officials,  they  still  refused  to  propose  any  amendment  to  return 
title  5,  United  States  Code,  section  22,  to  its  original  “housekeeping” 
status. 

AGENCY  COMMENTS 

In  October  1956  the  subcommittee  circulated  the  first  draft  of  a 
proposed  amendment  to  title  5,  United  States  Code,  section  22, 
among  lawyers,  editors,  reporters,  scientists,  teachers,  and  the  general 
public.  The  purpose  and  limited  scope  of  the  amendment  received 
general  approval.  The  result  was  the  introduction,  in  January,  1957, 
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of  H.  R.  2767  and  similar  legislation  to  amend  title  5,  United  States 
Code,  section  22. 

In  January  1957  Chairman  William  L.  Dawson  requested  comments 
on  H.  R.  2767  from  executive  agencies.  The  responses  to  Congress¬ 
man  Dawson’s  letter  show  startling  similarities  in  certain  respects 
(hearings,  pp.  2572  through  2582).  One  comment  was  that  the 
amendment  would  create  uncertainty  and  confusion.  The  Depart¬ 
ment  of  Agriculture,  for  instance,  commented  that  the  statute,  remain¬ 
ing  unchanged  since  1872,  has  through  its  “settled  construction”  in  a 
number  of  Supreme  Court  cases,  furnished  a  “clear  basis  for  the 
operations  of  the  executive  departments.”  The  Defense  Department 
answered  that  the  proposed  amendments  would  “only  create  uncer¬ 
tainty”  as  to  executive  responsibilities  in  the  secrecy  area — an  area 
which  title  5,  United  States  Code,  section  22,  does  not  cover. 

The  Department  of  Justice  remarked  that  the  proposed  amendments 
“would  not  clarify  the  present  law.” 

A  common  point  in  the  answers  to  Congressman  Dawson’s  request 
was  the  fear  that  the  heads  of  departments  would  forfeit  their  power 
to  direct  subordinates  to  restrict  information.  For  example,  the 
Post  Office  Department  replied: 

We  believe  it  [the  amendment]  will  prohibit  the  Post¬ 
master  General  from  instructing  his  employees  that  they 
may  not  release  to  the  public  certain  information.  *  *  * 

Likewise,  the  Department  of  Labor  replied: 

Regulations  have  been  issued  by  department  and  agency 
heads  restricting  the  functions  of  subordinates  in  relation  to 
disseminating  information.  The  proposed  measures  are  ob¬ 
jectionable  in  that  they  would  appear  to  remove  this  author¬ 
ity.  *  *  * 

And  the  State  Department  replied  that: 

*  *  *  these  bills  would  appear  to  be  an  attempt  to  limit 
the  exercise  of  executive  discretion  which  must  continue  to 
be  vested  in  the  heads  of  the  various  agencies.  *  *  * 

The  Treasury  Department  combined  two  objections  by  opposing 
the  amendment  on  the  grounds  that  “*  *  *  indiscriminate  disclosure 
of  information  is  manifestly  not  in  the  public  interest”  and  that  the 
amendments  would  “serve  only  to  confuse  the  general  public  as  to 
the  law  governing  the  availability  of  records.” 

The  Department  of  the  Interior  filed  less  strenuous  objections  to 
the  proposed  amendment  and  recognized  a  “continuing  responsi¬ 
bility  for  informing  the  public  concerning  the  activities  of  [this] 
agency.” 

CLARIFICATION  OF  AGENCY  COMMENTS 

Because  of  the  confusion  exhibited  in  the  answers  to  Chairman 
Dawson’s  letter,  Congressman  Moss  sent  letters  to  the  10  executive 
departments  on  June  27,  1957,  asking  9  questions  on  the  background 
and  probable  effect  of  the  proposed  amendment  (hearings,  pp.  2583 
through  2602).  One  of  the  questions  covered  the  effect  of  the  pro¬ 
posed  amendment  on  the  department  head’s  authority  to  issue  rules 
governing  the  conduct  of  his  employees.  Another  question  asked 
whether  each  department  had  statutory  authority  other  than  title  5, 

H.  Rept.  1461,  85i-2 - 2 
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United  States  Code,  section  22,  to  control  the  dissemination  of 
information.  Following  is  a  tabulation  of  the  answers  to  those  two 
questions : 

Does  your  Department  and  its  constituent  agencies  have  statutory 
authority,  such  as  organic  acts,  etc.,  in  addition  to  title  5,  United  States 
Code,  section  22,  to  make  “rules  and  regulations ”  for  the  conduct  of  its 
business? 

Have  other  statutory  authority:  8  departments  (Commerce,  Defense, 
HEW,  Interior,  Justice,  Labor,  Post  Office,  and  State). 

Do  not  have  other  statutory  authority:  1  department  (Treasury, 
except  Coast  Guard). 

No  answer:  1  department  (Agriculture). 

Is  it  your  opinion  that  the  proposed  amendments  take  away  from  the 
heads  of  a  department  or  agency  the  grant  of  authority  to  prescribe  rules 
and  regulations  *  *  *  for  the  government  of  his  department,  the  conduct 
of  its  officers  and  clerks? 

Amendment  removes  authority:  2  departments  (Commerce,  Justice) 
Amendment  does  not  remove  authority:  3  departments  (Defense, 
HEW,  State) 

May  partially  remove  authority:  3  departments  (Interior,  Labor, 
Post  Office) 

Uncertain:  2  departments  (Treasury,  Agriculture) 

Answers  to  the  rest  of  the  nine  questions  also  clarified  many  of  the 
areas  about  which  the  departments  and  their  General  Counsels  had 
been  unclear  in  answers  to  earlier  letters  or  during  hearings.  Follow¬ 
ing  is  an  analysis  of  the  answers  to  the  other  questions  in  Congressman 
Moss’  letter  of  June  27,  1957: 

Exactly  what  rules  and  regulations  within  your  Department  would  have 
to  be  amended  or  rescinded  in  the  event  the  proposed  amendments  are 
enacted? 

None  need  be  changed:  5  departments  (Defense,  HEW,  Post  Office, 
State,  Treasury) 

Some  changes  required:  3  departments  (Commerce,  Labor,  Interior) 
Doubt  any  changes:  1  department  (Justice) 

No  answer:  1  department  (Agriculture) 

What  other  specific  changes,  if  any,  would  the  proposed  amendments 
bring  about  in  the  operation  of  your  Department?  Please  explain  in 
detail. 

No  other  changes:  7  departments  (Commerce,  HEW,  Labor,  Post 
Office,  State,  Treasury,  Interior) 

Uncertain  about  other  changes:  2  departments  (Defense,  Justice) 
No  answer:  1  department  (Agriculture) 

Please  explain  in  detail  how  the  following  legal  cases  would  be  affected 
by  these  amendments:  (a)  Touhy  v.  Bagen  (310  U.  S.  462) ;  (b)  Boske  v. 
Comingore  ( 177  U.  S.  459). 

Neither  case  affected:  4  departments  (Commerce,  Defense,  Justice, 
Post  Office) 

Uncertain  of  effect:  1  department  (Treasury) 

No  answer:  5  departments  (Agriculture,  HEW,  Interior,  Labor, 
State) 
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To  what  extent,  if  any,  would  the  proposed  amendments  change  existing 
law  with  particular  consideration  being  given  to  court  decisions? 

No  affect  on  existing  law:  2  departments  (Defense,  Treasury) 

Affect  administrative  regulations:  2  departments  (Commerce,  Post 
Office) 

Unsure  of  effect:  3  departments  (Agriculture,  Justice,  State) 

No  answer:  3  departments  (HEW,  Interior,  Labor) 

Mas  the  decision  in  U.  S.  v.  Reynolds  {3^5  U.  S.  1)  based  on  section 
161 ,  Revised  Statutes  {5  U.  S.  C.  22),  or  on  other  grounds? 

Based  on  section  161:  None 

Other  grounds:  6  departments  (Commerce,  Defense,  Justice,  Post 
Office,  State,  Treasury) 

No  answer:  4  departments  (HEW,  Interior,  Labor,  Agriculture) 

Is  there  any  constitutional  question  involved  in  the  enactment  of  these 
amendments?  If  so,  please  explain  in  detail,  citing  the  specific  language 
|  in  the  Constitution. 

No  constitutional  question:  3  departments  (Defense,  Justice,  Treasury) 
Affect  executive  powers:  2  departments  (Commerce,  Post  Office) 

No  answer:  5  departments  (HEW,  Agriculture,  Interior,  Labor,  State) 

Please  cite  specifically  what  other  statutes  would  be  affected  by  these 
proposed  amendments.  Please  explain  in  detail. 

No  others  affected:  5  departments  (Defense,  HEW,  Post  Office,  State, 
Treasury) 

Unclear  on  effect:  2  departments  (Commerce,  Justice) 

Would  affect  certain  statutes:  1  department  (Labor) 

No  answer:  2  departments  (Interior,  Agriculture) 

In  a  further  effort  to  get  complete  answers  to  the  many  important 
questions  involved  in  the  proposed  amendment,  hearings  with  all  10 
executive  departments  were-  called  for  July  22,  1957.  All  depart¬ 
ments  except  Post  Office  and  Health,  Education,  and  Welfare  declined 
to  send  witnesses  to  the  hearing,  relying  instead  on  their  written 
answers  which  are  analyzed  above.  Testimony  at  the  hearing  followed 
the  lines  of  earlier  departmental  answers,  with  HEW  admitting  it  was 
a  new  department  which  would  not  be  affected  by  the  amendment 
|  and  Post  Office  agreeing  to  the  amendment  if  there  were  clarification 
of  the  fact  that  the  agency  head  would  retain  power  to  govern  the 
“housekeeping”  activities  of  his  department  (hearings,  pp.  2539-2571). 

PROPONENTS  OF  LEGISLATION 

On  February  6  and  7,  1958,  supporters  of  the  proposed  amendments 
to  title  5,  United  States  Code,  section  22,  filed  statements  and  testified 
at  a  subcommittee  hearing.  Many  of  the  organizations  supporting 
the  amendment  represent  the  press  and  range  from  the  American 
Newspaper  Publishers  Association  and  the  American  Society  of  News¬ 
paper  Editors  to  regional  and  local  newspaper  groups.  Other  pro¬ 
ponents  include  individuals  who  have  been  working  for  the  people’s 
right  to  know  and  organizations  such  as  the  American  Civil  Liberties 
Union  and  the  American  Bar  Association  (hearings,  pp.  3323-3433). 

Witnesses  at  the  February  hearings  answered  questions  which 
Government  experts  had  seemed  unable  to  handle.  The  collo- 
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quies  covered  not  only  the  effect  of  the  legislation,  but  also  the  intent 
of  the  legislators. 

Subcommittee  members  and  witnesses  supporting  the  amendment 
unanimously  agreed  that  title  5,  United  States  Code,  section  22, 
originally  was  adopted  in  1789  to  provide  for  the  day-to-day  office 
housekeeping  in  the  Government  departments,  but  through  misuse  it 
has  become  twisted  into  a  claim  of  authority  to  withhold  information. 
As  James  Pope  said,  the  proposed  legislation  “would  only  make 
amends  for  170  years  of  neglect  to  make  the  intention  of  Congress 
plain”  that  title  5,  United  States  Code,  section  22,  should  not  be  used 
to  restrict  public  access  to  Federal  records  (hearings,  p.  3328). 

Other  witnesses  pointed  out  that  the  legislation  they  support  is  a 
“very  timid  beginning”  toward  the  goal  of  full  Federal  recognition  of 
the  people’s  right  to  know  (hearings,  p.  3360).  However,  J.  R. 
Wiggins,  representing  the  American  Society  of  Newspaper  Editors, 
stated  that  modest  as  the  legislation  may  be — 

it  is  worth  doing  because  the  passage  of  this  amendment  will 
be  a  sign  and  a  symbol  of  congressional  purpose  and  intent, 
a  mark  and  a  monument  of  congressional  recognition  (hear¬ 
ings,  p.  3360). 

Witnesses  and  subcommittee  members  generally  agreed  that  there 
are  categories  of  information  which  should  be  withheld  from  the 
public.  In  every  case  where  the  withholding  is  not  under  a  statute, 
however,  the  burden  of  proof  that  the  restriction  is  necessary  should 
fall  upon  the  Federal  official  denying  the  information. 

Some  witnesses  took  sharp  issue  with  executive  department  sug¬ 
gestions  that  inequitable  restrictions  on  information  should  be  disposed 
of  “administratively.”  Clark  Mollenhoff  representing  Sigma  Delta 
Chi  pointed  out  that  Department  of  Justice  officials  recently  had 
refused  a  request  from  his  organization  to  draw  up  a  list  of  adminis¬ 
trative  areas  where  information  should  be  withheld.  It  would  take, 
he  added,  “50  years  to  persuade,  coax,  prod  and  herd  the  various 
agencies”  into  volunteering  not  to  use  title  5,  United  States  Code, 
section  22,  to  keep  information  from  the  public. 

In  a  comprehensive  legal  memorandum  (hearings,  pp.  3393-3407). 
Dr.  Harold  L.  Cross,  freedom  of  information  counsel  of  the  American 
Society  of  Newspaper  Editors  and  author  of  the  book,  The  People’s 
Right  To  Know,  emphasized  that  the  proposed  amendment  would 
not  make  title  5,  United  States  Code,  section  22,  a  public  records  law. 
Since  the  amendment  merely  removes  the  authority  claimed  under  the 
statute  to  restrict  information,  it  does  not  require  the  giving  out  of 
information. 

Dr.  Cross  pointed  up  the  fact  that  amendment  would,  once  and  for 
all,  remove  whatever  authority  existed,  if  an}^,  under  title  5,  United 
States  Code,  section  22,  for  the  heads  of  the  10  executive  departments 
to  withhold  information  without  congressional  sanction  or  judicial 
review.  This,  he  said,  is  in  line  with  a  recent  Presidential  letter 
stating  “the  Government  has  a  duty  to  keep  the  people  informed  on 
what  it  proposes  to  do  and  why”  (hearings,  p .  34 11). 

The  application  of  this  amendment  is  limited  to  Revised  Statutes 
161  (5  U.  S.  C.  22)  and  should  not  be  construed  as  repealing  or  amend¬ 
ing  any  other  statute  which  may  authorize  the  withholding,  restricting, 
or  limiting  the  availability  of  information  or  records  to  the  public. 
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CHANGES  IN  EXISTING  LAW 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as 
introduced,  are  shown  as  follows  (new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman) : 

Section  161  of  the  Revised  Statutes  of  the  United  States 

(5  U.  S.  C.  22) 

Sec.  161.  The  head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government  of  his 
department,  the  conduct  of  its  officers  and  clerks,  the  distribution 
and  performance  of  its  business,  and  the  custody,  use,  and  preservation 
of  the  records,  papers,  and  property  appertaining  to  it.  This  section 
does  not  authorize  withholding  information  from  the  ■public  or  limiting 
the  availability  of  records  to  the  public. 
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THE  ISSUE 

Shall  the  legislative  branch  of  the  Government  invade  the  province  of 
the  executive  branch ?  Has  it  that  authority? 

Stripped  of  all  irrelevant  testimony  and  argument,  that  is  the  funda¬ 
mental  issue  and  nothing  can  be  gained  by  ignoring  it.  The  attempt 
of  the  legislative  branch  to  tell  the  executive  branch  how  to  perform 
its  duties  is  carried  in  H.  R.  2767,  which  seeks  to  amend  legislation 
enacted  in  1877  and  which,  since  that  time,  has  to  some  extent  been 
relied  upon  by  the  executive  departments  in  the  classification  and  use 
of  information  coming  into  their  possession.  ^ 

Title  IV,  Revised  Statutes  of  the  United  States,  second  edition, 
adopted  in  1877,  carried  provisions  which  were  applicable  to  the  then 
existing  seven  executive  departments  1  and  undoubtedly  now  apply 
to  all  executive  departments.2 

Section  161  of  that  act  (5  U.  S.  C.  22)  provided  that: 

The  head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government  of 
his  department,  the  conduct  of  its  officers  and  clerks,  the 
distribution  and  performance  of  its  business,  and  the  custody, 
use,  and  preservation  of  the  records,  papers,  and  property 
appertaining  to  it. 

The  executive  departments  and  agencies  and  some  of  their  employ¬ 
ees  have  used  section  161  to  cover  up  their  own  shortcomings  and  to 
arbitrarily  classify  information  as  confidential,  secret,  or  top-secret, 
when  there  appears  to  be  no  reason  whatsoever  for  such  a  classification. 

To  end  that  improper  arbitrary  practice,  H.  R.  2767  proposed  to 
add  at  the  end  of  the  section  this  language: 

This  section  does  not  authorize  withholding  information  A 
from  the  public  or  limiting  the  availability  of  records  to  the  1 
public. 

This  being  the  people’s  government,  it  is  argued  that  every  individ¬ 
ual,  as  a  matter  of  right,  is  entitled  to  any  and  all  information,  to 
examine  any  and  all  records  which  at  any  time  may  be  in  the  posses¬ 
sion  of  the  departments. 

If  this  amendment  is  adopted,  the  departments  would  no  longer 
have  any  statutory  justification  for  refusal  to  make  available  any 
information  or  record  in  their  possession  which  might  be  requested 
and  not  specifically  authorized  to  be  withheld. 

No  suggestion  is  made  as  to  how  the  method  of  classifying  or  declas¬ 
sdying  information  or  records  can  be  improved  though  it  is  well  known 
that  improper  arbitrary  classification  lies  at  the  bottom  of  much  of 
the  trouble.  The  real  basic  issue  is  whether  the  Congress,  the  legis- 

1  State,  War,  Treasury,  Navy,  Interior,  Post  Office,  and  Justice. 

2  State,  Defense,  Treasury,  Justice,  Post  Office,  Interior,  Agriculture,  Commerce,  Labor,  and  Health 
Education,  and  Welfare  (5  U.  S.  C.  1,  2). 
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lative  department  of  the  Government,  will  invade  the  province  of  the 
executive  department,  strike  down  the  constitutional  right  of  that 
department  to  exercise  its  constitutional  authority,  execute  the  laws 
which  have  been  passed  by  the  Congress. 

What  is  now  involved? 

Inasmuch  as  the  executive  departments  were  created  by  the  Con¬ 
gress  under  the  legislative  authority  given  it  by  the  Constitution,  it 
would  seem  that  the  Congress  has  authority  to  prescribe  the  jurisdic¬ 
tion  of  the  departments,  tell  them  how  to  exercise  the  power  granted. 
That  apparently  is  what  the  Congress  tried  to  do  in  adopting  title  IV 
of  the  Revised  Statutes  of  1878.  It  would  then  apparently  follow 
that  the  Congress  has  authority  to  change  the  course  of  action  then 
prescribed,  and  that  to  a  certain  extent  is  undoubtedly  true  and  is  the 
purpose  of  H.  R.  2767. 

But  the  President  and  the  departments  have  always  contended  that, 
inasmuch  as  the  Executive  power  was,  by  the  Constitution,  vested  in 
the  President,  the  department  heads  being  selected  by  the  President 
and  under  his  control,  the  authority  implied  by  the  grant  of  executive 
power  to  the  President  carries  with  it  the  implication  that,  as  to  vital 
fundamental  principles  involved  in  the  exercise  of  the  executive  au¬ 
thority  granted  the  President,  he  and  the  heads  of  the  departments 
responsible  to  him  have  exclusive  jurisdiction. 

The  argument  that,  inasmuch  as  this  is  the  people’s  government, 
they  therefore  have  an  absolute  right  to  “know  all”  is  not  sound,  for 
the  reason  that  the  people  themselves,  throu;  h  their  representatives 
who  wrote  the  Constitution  which  the  people  later  adopted,  authorized 
the  creation  of  a  government  which  was  divided  into  three  branches, 
each  by  the  Constitution  given  an  area  of  independent  action.  The 
people  gave  away  part  of  that  right  to  know  when  they  adopted  the 
Constitution — they  can  regain  it  only  by  amending  the  Constitution. 

Beyond  question,  when  the  Congress  later  created  executive  de¬ 
partments  and  prescribed  rules  and  regulations,  while  it  has  authority 
to  formulate  and  prescribe  what  proponents  of  this  bill  call  “house¬ 
keeping”  methods,  the  legislative  branch  neither  had,  has,  nor  can  it 
be  given,  authority  to  interfere  with  the  basic  principles  under  which 
the  other  two  branches  operate.  (Does  anyone  contend  that  the 
courts  created  by  the  Congress  can  be  required  to  explain  or  justify 
then-  decisions,  the  reasons  therefor? — that  jurors,  officers  of  the 
courts,  can  be  made  to  disclose  their  discussions?) 

The  executive  departments  derive  their  basic  authority  not  from  the 
legislative  branch,  but  from  the  Constitution,  which  clearly  states  that 
the  executive  power  is  vested  in  the  President.  To  put  it  a  little 
differently,  while  the  legislative  branch  may  create  departments  and 
write  laws,  the  authority  to  execute  those  laws  rests  with  the  Presi¬ 
dent,  and  it  is  for  the  President  or  individuals  selected  by  him  to  con¬ 
trol  the  exercise  of  that  power. 

True,  the  Congress,  in  the  exercise  of  its  legislative  authority,  may 
create  a  department,  prescribe  its  functions,  but,  if  the  legislation 
infringes  on  the  authority  given  by  article  II,  it  is  void. 

If  the  people  desire  the  right  to  “know  all”  their  Government  is 
thinking,  saying,  doing,  and  the  reasons  therefor,  an  amendment  to 
the  Constitution  is  the  proper  method  of  implementing  that  desire. 

The  question  as  to  the  right  of  the  Congress  to  information  from  the 
executive  department  is  not  here  involved,  as  will  later  appear. 
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The  demand  for  the  change  comes,  not  from  individual  members  of 
the  public  acting  as  such,  but  from  the  press. 

To  understand  the  implications  carried  in  the  proposed  legislation, 
the  principles  on  which  our  Government  was  founded  and  has  success¬ 
fully  operated  should  be  recalled. 

Those  who  declared  our  independence,  made  it  actual  by  winning 
an  8-year  cruel  war,  knew  by  experience  and  from  history  that  the 
natural  tendency  in  every  group  is  for  the  strong  to  rule — oppress  the 
weak.  They  knew  that  the  real  purpose  of  government  was  to  protect 
the  weak  from  the  strong,  give  equality  of  opportunity,  bring  about 
the  greatest  possible  degree  of  prosperity  and  contentment  for  the 
individual,  future  security  for  the  established  government. 

The  past  demonstrates  that  in  every  nation  the  tendency  was  for 
one  individual  to  acquire  absolute  power  and  rule  with  an  iron  hand 
until  his  folly  or  that  of  the  people  destroyed  the  nation.  This, 
with  very  few  exceptions,  was  true,  whether  the  man  at  the  top  was 
named  king,  czar,  emperor,  or  dictator. 

To  safeguard  until  time  should  be  no  more  the  independence  of  the 
individual,  the  welfare  of  all  and  the  security  of  the  Republic,  the 
Constitution  and  Bill  of  Rights  were  written  and  adopted. 

So  far  as  is  known,  no  other  people  had  ever  conceived  or  adopted  a 
system  of  government  even  similar  to  that  established  by  the  Con¬ 
stitution  and  our  Bill  of  Rights. 

Realizing  that  if  the  Nation  was  to  be  effective  and  endure,  13 
separate  State  governments  could  not  be  permitted  to  act,  each 
independently  and  perhaps  at  cross  purposes,  that  there  must  be  some 
centralization  of  authority,  the  Founding  Fathers  created  the  Federal 
government  with  only  such  powers  as  were  specifically  enumerated — 
all  others  being  reserved  to  the  people  or  to  the  States. 

To  prevent  the  centralization  of  power  in  1  man,  or  in  1  group,  the 
power  to  govern  was  divided: 

(1)  Authority  to  make  the  laws  was  placed  in  the  hands  of  the 
people,  acting  through  their  Senators  and  Representatives.3 

(2)  To  make  certain  the  people’s  will  enacted  into  law  would  be 
given  effect,  the  executive  power  was  vested  in  a  President.4 

(3)  To  interpret  and  harmonize  the  laws  enacted  by  the  people’s 
representatives,  the  judicial  power  was  vested  in  a  “Supreme  Court, 
and  in  such  inferior  courts  as  the  Congress  may *  *  *  *  ordain  and 
establish.”  5 

(1)  (a)  To  safeguard  the  rights  of  the  States  and  the  people,  it  was 
declared  that  each  State,  regardless  of  population  or  wealth,  should 
have  2  Senators  who  should  hold  office  for  6  years. 

To  make  certain  that  the  States  with  a  lesser  population  should  not, 
because  of  equality  in  the  Senate,  have  undue  power,  it  was  provided 
that  the  number  of  Representatives  from  each  State  should  be  deter¬ 
mined  by  the  number  of  citizens  therein. 

Apparently,  everj^  available  safeguard  to  preserve  the  lawmaking 
power  in  the  people,  to  guard  against  outbursts  of  resentment,  greed, 
or  passion  on  the  part  of  an  emotionally  aroused  people,  was  adopted. 

(2)  (a)  To  avoid  dictatorship  by  an  individual,  the  tenure  in  office  of 
the  President  was  limited  to  4  years — an  opportunity  provided  the 
people  to  replace  him  at  the  end  of  that  time. 


3  Constit  tion,  art.  I,  sec.  1. 

‘  Constitution,  art.  II,  sec.  1. 

*  Constitution,  art.  Ill,  sec.  1. 
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More  recently  the  Congress,6  perhaps  fearing  a  dictatorship  and  at 
least  realizing  the  necessity  of  creating  a  situation  unfavorable  to  the 
establishment  of  a  dictatorship,  provided  that  a  President  should  not 
succeed  himself  more  than  once. 

(3)  (a)  To  make  certain  that  the  judicial  power  vested  in  the 
Supreme  Court  would  be  independently  exercised,  the  members 
thereof  were  selected  by  the  President,  subject  to  confirmation  by  the 
Senate,  and  continued  to  hold  office  during  good  behavior.  It  was 
further  provided  that  their  compensation  should  not  be  diminished 
during  tlieir  continuance  in  office.7 

The  Court  was  not  given  legislative  authority.  Nor  has  it  been 
given  power  to  enforce  its  decrees  except  through  its  own  officers. 
No  better  plan  to  avoid  a  tyrant’s  rule  has  yet  been  devised. 

NEED  FOR  LIMITATIONS  OF  AUTHORITY 

That  those  who  established  our  Government  were  well  aware  that 
v  ambition,  desire  for  power  and  wealth,  were  ever-present  human 
*  characteristics,  that  checks  were  necessary,  has  been  demonstrated 
by  subsequent  events. 

Each  of  the  three  departments  has  made,  continues  to  make,  its 
own  bid  for  additional  authority  at  the  expense  of  the  others. 

SUPREME  COURT  GRASPS  LEGISLATIVE  POWER 

Until  recent  years  the  Supreme  Court,  and  here  reference  is  to  the 
overall  general  tendency,  contented  itself  with  the  exercise  of  the 
power  granted  it  by  the  Constitution.  That  is,  it  sought  the  true 
meaning  of  the  legislation  enacted  by  the  Congress;  on  occasion  but 
rarely,  if  it  thought  legislation  was  in  violation  of  constitutional  pro¬ 
visions,  declared  it  void. 

Gradually,  however,  the  Court  seems  to  have  become  convinced 
that  it  had  authority  not  only  to  define  congressional  intent  as  ex¬ 
pressed  by  legislation  but  to  substitute  for  congressional  intent  its 
own  views  as  to  what  legislation  should  be.  The  Court  has  not  only 
disregarded  its  own  precedents,  which,  if  there  is  to  be  legal  certainty, 
continuity,  and  stability,  must  be  observed,  but  has  substituted  for 
.  the  will  of  the  people,  as  expressed  by  legislation,  the  political 
J  philosophy  of  individual  members  of  the  Court;  substituted  for 
provisions  of  the  Constitution  and  enactments  of  the  Congress  its 
own  opinion  not  of  what  the  law  was  or  meant  but  what  the  Court 
thought  it  should  be.  Members  of  the  Court  have  so  stated. 

Recent  decisions  which  disregarded  long-established  principles  and 
stare  decisis,  substituted  the  Court’s  own  political  philosophy,  bring 
that  conviction. 

APPARENT  LEGISLATIVE  INVASION  OF  JUDICIAL  POLICY 

Critical  of  the  interpretation  given  to  legislation  and  of  what  it 
considered  a  clear  usurpation  of  its  legislative  function,  the  Congress 
is  becoming  increasingly  critical  of  comparatively  recent  decisions  of 
the  Supreme  Court.  Attention  today  is  focused  upon  judicial 
decisions  under  which  defendants  with  long  criminal  records  and 

6  22nd  am  ndment  to  the  Constitution. 

7  Constitution,  art.  3,  see.  1. 

H.  Rept.  1461,  85-2 
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admittedly  guilty  of  the  offense  charged,  have  gone  free,  escaped 
further  prosecution,  because  of  the  Court’s  intepretation  of  the 
Constitution,  statutes,  or  court  rules. 

Many  Members  of  the  House  agree  with  Justice  Frankfurter,8  who 
in  a  dissenting  4-to-5  decision,  stated  that  the  majority  opinion 
“misconceives  the  purposes  of  the  double  jeopardy  provision  and 
without  warrant  from  the  Constitution  makes  an  absolute  of  the 
interests  of  the  accused  in  disregard  of  the  interests  of  society.” 

LEGISLATIVE  INVASION  OF  EXECUTIVE  DEPARTMENT 

H.  R.  2767  is  an  obvious  effort  on  the  part  of  the  Congress  to 
compel  the  executive  department  to,  regardless  of  results,  “tell  all”  to 
each  of  170  million  citizens  who  may  make  a  request  for  information 
or  a  look  at  the  records  in  the  possession  of  the  executive  department. 

EXECUTIVE  DEPA  TMENT  ASSUMES  LEGISLATIVE  AUTHO  TTY 

Though,  the  Constitute n  expr  ssly  grants  exclusive  legislative 
authority  9  to  the  Congress  r  nd  prescribes  10  the  procedure  for  the 
enactment  of  legislati  n,  the  executive  department  proposed  and  the 
Congress  complacently  agreed *  11  to  share  its  legislative  authority  with 
the  executive  department. 

By  propaganda,  the  administration  in  power  has  consistently  and 
continuously,  and  through  patronage,  been  exerting  an  ever-increasing 
force  in  shaping  legislation.12 

EXECUTIVE  DEPARTMENTS  DISCOURAGE  THE  LEGISLATIVE  DEPARTMENT 

The  most  recent  attempt  of  the  executive  department  to  discourage 
the  legislative  department  has  been  the  unjustifiable,  arbitrary  refusal 
of  the  executive  departments  to  give  the  Congress  information  neces¬ 
sary  to  aid  it  in  writing  needed  helpful  legislation. 

ESTABLISHED  PRACTICE 

From  1796  when  the  House  of  Representatives  requested  that 
President  Washington  furnish  certri  i  information  to  the  Congress, 
down  to  this  day  there  has  been  a  difference  of  opinion  between  the 
President  and  the  executive  departments,  on  the  one  hand,  and  the 
Congress,  on  the  other,  as  to  the  information  which  the  President  and 
the  executive  department  should  give  to  the  Congress  on  demand. 

Many  requests  have  been  made  and  where  they  called  for  informa¬ 
tion  as  to  how  or  why  the  Chief  Executive  administered  the  authority 
given  him  by  the  Constitution,  they  were  consistently  and  properly 
denied,  either  by  the  President,  acting  on  the  advice  given  him  by  the 
Attorney  General,  or  on  his  Ovvn  volition. 

8  f'reen  v.  United  States.  No.  <16,  October  Term  1057. 

9  Const!  uti  ri,  art.  1,  see.  1. 

10  Constlt'iti  >n,  art.  1,  sec.  7. 

11  Act  of  April  3,  1030,  53  Stat.  4fil,  pt.  2,  vnl.  530,  St  lutes,  appr  verl  April  3,  1030: 

Under  the  Constitution  and  long-established  procedure,  proposed  legislition  was  first  considered  by  the 
Congress,  then  went  to  the  President  for  approval  or  di ;  approval.  If  disapproi  ed,  the  Congress  might  still 
have  its  way  provided  a  two-thirds  majority  vote  could  be  obt  lined.  Under  the  vario  s  Reorgani  ation 
Acts,  legislition  may  originate  in  the  executive  dep  irtment  and  until  disapproved  (vetoed)  by  a  prescribed 
number  of  the  Members  of  Congress  (the  exact  procedure  var.,  ing  ,rom  time  ti  time)  became  the  law  of  the 
land. 

12  Recent  meeting  at  the  White  House;  public  dinners  adv  eating  supper'  p  r  foreign  aid. 
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CONGRESSIONAL  RIGHT  TO  INFORMATION  TO  ENABLE  IT  TO  LEGISLATE — 

BUT  NOT  AS  TO  HOW  OR  WHY  THE  EXECUTIVE  EXERCISES  HIS  AU¬ 
THORITY 

The  right  of  the  Congress  and  its  congressional  committees  to  infor¬ 
mation  and  records  in  the.  possession  of  the  executive  departments, 
and  which  is  necessary  in  order  to  enable  it  to  legislate  properly,  has 
long  been  established,  though  sometimes  questioned. 

In  an  effort  to  clear  the  situation,  House  Joint  Resolution  342  of 
the  80th  Congress  came  before  the  House  on  May  12,  1948.  That 
resolution  was  an  attempt  by  legislation  to  require  the  executive 
department  and  the  agencies  of  the  Federal  Government,  which  had 
been  created  by  the  Congress,  and  those  serving  in  them,  to  make 
available  to  the  Congress  information  which  would  enable  it  to  pass 
on  proposed  legislation  provided  the  request  was  made  by  a  majority 
vote  of  the  members  of  the  committee  seeking  the  information  and 
had  been  approved  by  either  the  Speaker  or  the  president  pro  tempore 
y  the  Senate.  It  also,  because  of  certain  protests,  imposed  a  penalty 
Upon  any  member  who,  after  a  majority  of  the  committee  receiving 
the  information  had  declared  it  should  be  kept  secret,  publicized  it 
(Excerpt  from  H.  Kept,  1595,  pt.  No.  2,  H.  J.  Res.  342,  80th  Cong. 
2d  sess.,  appears  in  appendix  B.) 

When  that  bill  was  considered  by  the  House  on  May  12  and  13, 
1948,  it  was  on  the  latter  date  adopted  by  the  House  by  a  vote  of  219 
to  142  with  70  members  not  voting. 

The  principal  opposition  came  from  the  then  minoritv  and  was  based 
upon  the  division  of  authority  prescribed  by  the  Constitution.  The 
issue  then  before  the  House  was  the  right'  of  the  Congress  and  its 
committees  to  information  necessary  to  enable  it  to  function.  Its 
right  as  an  integral  branch  of  the  Government.  Involved  here  today 
is  the  right  of  the  citizen  to  police  those  to  whom  he  granted  authority 
when  the  Constitution  was  written. 

During  the  debate,  among  other  things,  the  gentleman  from  Texas 
Mr.  Rayburn,  said: 

The  argument  then  made,  the  reason  then  given  for  opposing  the 
then  pending  bill,  are  not  applicable  to  a  request  or  demand  by  the 
legislative  branch.  They  are  convincing  and  conclusive  when  applied 
£  the  current  situation — a  demand  by  an  individual  for  information, 

Mr.  Rayburn.  Mr.  Chairman,  I  have  sat  here  all  day  and 
I  have  listened  to  a  very  interesting  debate.  The  more 
debate  I  have  listened  to  tne  more  things  come  to  my  mind, 
as  just  expressed  by  the  very  able  young  gentleman  from 
Missouri  [Mr.  Bakewell].  I  have  heard  gentlemen  express 
themselves  on  this  floor  today  upon  so  many  fundamental 
questions  that  I  have  agreed  witJi  in  the  years  gone  by. 

^  hen  I  saw  my  old  and  very  dear  friend  and  my'  able  friend, 
the  gentleman  from  New  York  [Mr.  Wadsworth],  take  the 
floor  today,  1  felt  certain  I13  was  going  to  resist  the  enactment 
of  legislation  of  this  kind  and  character. 

I  Go  not  Know  what  you  gentlemen  think  the  powers  of 
Congress  are.  Are  they  limbless?  Is  there  no  limit  under 
the  Constitution  to  which  any  Congress,  much  less  a  very 
partisan  one,  would  go?  Back  in  the  formative  period  of  this 
Government  there  was  a  great  jurist.  He  is  quoted  by  all  of 
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us.  Especially  was  he  quoted  by  the  Federalists  in  the 
early  days  of  this  Republic.  In  1803  he  gave  forth  this 
language  in  a  very  familiar  case,  which  we  lawyers  all  have 
heard  something  about.  Sometimes  when  discussions  like 
these  come  up  I  get  just  a  little  sorry  that  I  ever  studied  law, 
because  I  would  not  have  been  so  bothered  about  my  vote  on 
some  of  the  issues  raised.  But  Mr.  Justice  John  Marshall 
used  this  language  a  long  time  ago : 

“By  the  Constitution  of  the  United  States  the  President 
is  invested  with  certain  important  political  powers,  in  the 
exercise  of  which  he  is  to  use  his  own  discretion,  and  is 
accountable  only  to  the  country  in  his  political  character,  and 
to  his  own  conscience.  To  aid  him  in  the  performance  of 
these  duties,  he  is  authorized  to  appoint  certain  officers, 
who  act  by  his  authority,  and  in  conformity  with  his  orders. 
In  such  cases,  their  acts  are  his  acts;  and  whatever  opinion 
may  be  entertained  of  the  manner  in  which  Executive  dis¬ 
cretion  may  be  used,  still  there  exists,  and  can  exist,  no 
power  to  control  that  discretion.  The  subjects  are  political: 
They  respect  the  Nation,  not  individual  rights,  and  being 
entrusted  to  the  Executive,  the  decision  of  the  Executive  is 
conclusive.” 

Pass  this  resolution.  The  President  says  to  his  Cabinet 
officer,  “No,  you  are  my  agent,  you  are  my  alter  ego;  do  not 
give  that  information  to  the  Congress.” 

What  are  you  going  to  do  about  it?  You  might  have  an 
unseemly  session,  an  unseemly  row  upon  the  floor  of  the 
House  of  Representatives.  What  are  you  going  to  do 
about  it?  Are  you  going  to  impeach  the  President  of  the 
United  States  because  he  says  the  giving  up  of  certain 
information  is  not  in  the  public  interest?  Who  is  better 
qualified  in  matters  of  national  defense — lay  aside  the 
State  Department  that  the  gentleman  from  New  York 
says  is  not  covered  at  all  in  this  legislation — who  is  better 
qualified  in  matters  of  national  defense  and  the  safety  of 
the  country? 

Who  is  better  prepared?  Who  knows  more  about  our 
foreign  affairs?  He  knows  better  than  any  other  man  in 
Government — not  you;  not  me.  Who  knows  better  what 
is  necessary  to  bring  an  army  and  navy  and  an  air  force 
together  to  defend  the  country  than  the  President  of  the 
United  States?  And  in  his  wise  discretion  he  makes  recom¬ 
mendations  to  Congress. 

My  friend  from  New  York  said  that  for  nearly  30  years  he 
had  been  around  here.  I  happen  to  have  been  around  here 
35  years,  and  I  have  said  from  his  high  place  many  times  that 
the  House  of  Representatives,  next  to  family  and  friends, 
is  my  life  and  it  is  my  love;  and  I  do  and  I  shall  deeply  regret 
seeing  the  House  of  Representatives  embark  upon  a  sea  as 
uncertain  and  in  my  opinion  as  dangerous  as  this  one. 
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Opposing  the  resolution,  the  gentleman  from  Massachusetts,' Mr. 
McCormack,  among  other  things,  said: 

The  majority  and  minority  reports  of  the  committee  met 
the  basic  issue  head  on.  I  think  the  gentleman  from 
Michigan  [Mr.  Hoffman]  will  admit  that,  because  at  the 
outset  of  the  minority  report  I  stated: 

“Aside  from  the  serious  constitutional  objections  to  the 
resolution,  it  proceeds  on  a  highly  questionable  assumption 
that  the  majority  of  any  congressional  committee — ” 

and  so  forth.  I  also  said : 

The  resolution  and  the  majority  report  squarely  raise, 
as  the  majority  report  recoguizes,  an  issue  as  to  whether  one 
branch  of  our  tripartite  Government,  the  legislative,  may 
obtain  confidential  papers  from  another  branch,  the  execu¬ 
tive,  in  fields  in  which  that  other  branch  has  exclusive  juris¬ 
diction. 

The  gentleman  also  stated: 

I  must  recognize  that  there  must  be  an  independence  of 
the  other  branches  which  must  be  preserved  the  same  as  the 
independence  of  the  legislative  branch  must  be  preserved, 
and  I  say  that  under  our  foi’m  of  government,  consisting  of 
the  three  coordinate  branches,  the  President  of  the  United 
States  is  the  one  to  judge,  and  not  the  Congress.  And,  in 
turn,  the  judge  of  the  President  of  the  United  States  is  the 
people. 

The  gentleman  further  stated : 

We  could  not  administer  the  executive  branches  of 
Government,  because  under  the  Constitution  we  cannot. 
Never  mind  the  practical  difficulties,  we  simply  cannot.  So 
that  the  argument  that  we  have  the  power  to  appropriate, 
then  it  becomes  a  higher  political  question  of  us  with  the 
people,  just  the  same  as  in  the  case  of  the  President  who  says 
that  “these  papers  are  papers  that  in  the  exercise  of  my  duty 
as  President  of  the  United  States  and  under  the  Constitu¬ 
tion  I  should  not  transmit,”  then  he  has  to  answer  to  the 
people. 

:fs  *  *  sf: 

But,  again,  what  I  am  trying  to  convey  is  this:  We  are 
debating  one  of  the  most  important  questions  that  has  ever 
faced  the  Congress.  This  is  a  constitutional  question  of  the 
deepest  importance.  That  is  all  I  can  say. 

Discussing  the  then  pending  resolution,  the  gentleman  from  Loui¬ 
siana,  Mr.  Boggs,  said: 

It  seems  to  me  that  this  is  one  of  the  most  flagrant  in¬ 
vasions  of  the  authority  of  the  executive  by  the  legislative 
that  has  come  before  the  Congress  since  I  have  been  here. 

Has  the  gentleman  discussed  the  constitutional  implications 
of  this  legislation? 


22  AMENDING  SECTION  161  OF  THE  REVISED  STATUTES 


In  making  answer,  the  gentleman  from  Massachusetts,  Mr. 

McCormack,  said: 

This  is  the  first  time  in  the  constitutional  history  of  our 
country  that  this  matter  has  been  presented  to  the  Congress 
in  the  form  of  a  resolution.  It  raises  this  very  deep  funda¬ 
mental  question  that  goes  to  the  very  roots  of  our  Govern¬ 
ment  in  its  organizational  setup  and  in  its  operational 
operation,  and  to  the  very  roots  of  the  integrity  of  the 
three  coordinate  branches  of  Government.  These  things 
unfortunately  arise  every  now  and  then,  but  to  try  and 
meet  it  by  a  head-on  invasion  of  other  branches  necessarv 
to  its  existence  is  not  the  approach.  It  should  be  by  indi¬ 
vidual  cases.  As  a  matter  of  fact,  if  this  Congress  wanted 
to  approach  it  and  have  it  acted  upon  speedily  the  way  to 
do  it  would  be  to  summon  the  one  who  refused  to  testify  on 
the  ground  that  the  papers  were  confidential  or  that  the 
President  had  ordered  him  not  to  do  so — a  friendly  proceed¬ 
ing  could  be  made  of  it — and  when  he  was  brought  before  ’ 
the  bar  of  the  House  he  could  then  exercise  his  legal  right, 
and  I  assume  it  would  be  in  the  nature  of  a  writ  of  habeas 
corpus  and  this  whole  grave  question  decided  in  an  orderly 
way  by  the  courts  of  the  country. 

f  hope  that  my  friends  without  regard  to  party,  recognizing 
the  solemnity  of  their  oath  on  this  great  constitutional  ques¬ 
tion,  will  pass  upon  it  in  accordance  with  the  views  they  en¬ 
tertain  in  their  conscience,  not  on  the  basis  of  policy,  but  treat 
it  as  a  question  of  the  gravest  constitutional  nature. 

Mr.  Chairman,  under  permission  granted  to  revise  and 
extend,  I  include  the  following  in  my  remarks: 

(The  revised  and  extended  remarks  appear  as  appendix  A.) 


ONCE  MORE 


As  previously  stated,  the  question  presented  here  has  nothing  to 
do  with  the  right  of  the  Congress  to  obtain  information  from  the 
executive  departments  to  enable  it  to  legislate  wisely. 

That  right  was  determined  by  the  United  States  Supreme  Court  in 
McGrain  v.  Daugherty  ((1927),  273  U.  S.  135).  I 


A  legislative  body  cannot  legislate  wisely  or  effectively  in 
the  absence  of  information  respecting  the  conditions  which 
the  legislation  is  intended  to  affect  or  change;  and  where  the 
legislative  body  does  not  itself  possess  the  requisite  infor¬ 
mation — which  not  infrequently  is  true — recourse  must  be 
had  to  others  who  do  possess  it.  Experience  has  taught  that 
mere  requests  for  such  information  often  are  unavailing,  and 
also  that  information  which  is  volunteered  is  not  always 
accurate  or  complete;  so  some  means  of  compulsion  are  essen¬ 
tial  to  obtain  what  is  needed.  All  this  was  true  before  and 
when  the  Constitution  was  framed  and  adopted.  In  that 
period  the  power  of  inquiry — with  enforcing  process — was 
regarded  and  employed  as  a  necessary  and  appropriate 
attribute  of  the  power  to  legislate — indeed  was  treated  as 
inhering  in  it.  Thus  there  is  ample  warrant  for  thinking,  as 
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we  do,  that  the  constitutional  provisions  which  commit  the 
legislative  function  to  the  two  Houses  are  intended  to  in¬ 
clude  this  attribute,  to  the  end  that  the  function  may  be 
effectively  exercised. 

individual’s  right  to  know  protected 

The  right  of  the  individual  to  know  where  his  own  interests  are 
involved  and  can  be  served  without  injury  to  the  public  has  been 
upheld  by  the  United  States  Supreme  Court,  where  the  true  rule  seems 
to  be  expressly  stated.  Where  one  who  had  a  cause  of  action  against 
the  United  States  Government  which  grew  out  of  an  airplane  accident 
sought  information  from  an  executive  department,  Chief  Justice  Vin¬ 
son  stated  the  case  clearly  and,  in  the  opinion  of  many,  correctly. 
Among  other  things,  he  wrote: 

Judicial  control  over  the  evidence  in  a  case  cannot  be 
abdicated  to  the  caprice  of  executive  officers.  Yet  we  will 
not  go  so  far  as  to  say  that  the  Court  may  automatically  re¬ 
quire  a  complete  disclosure  to  the  judge  before  the  claim  of 
privilege  will  be  accepted  in  any  case.  It  may  be  possible 
to  satisfy  the  court,  from  all  the  circumstances  of  the  case, 
that  there  is  a  reasonable  danger  that  compulsion  of  the 
evidence  will  expose  military  matters  which,  in  the  interest 
of  national  security,  should  not  be  divulged.  When  this  is 
the  case,  the  occasion  for  the  privilege  is  appropriate,  and 
the  Court  should  not  jeopardize  the  security  which  the  priv¬ 
ilege  is  meant  to  protect  by  insisting  upon  an  examination 
of  the  evidence  *  *  *. 

*  *  *  * 

On  the  record  before  the  trial  court  it  appeared  that  this 
accident  occurred  to  a  military  plane  which  had  gone  aloft 
to  test  secret  electronic  equipment.  Certainly  there  was  a 
reasonable  danger  that  the  accident  investigation  report 
would  contain  references  to  the  secret  electronic  equipment 
which  was  the  primary  concern  of  the  mission  ( United  States 
v.  Reynolds  (345  U.  S.  1)). 

EXTENT  OF  RIGHT  TO  KNOW 

Early  in  the  hearings,  it  was  suggested  that,  inasmuch  as  this  is 
the  people’s  government,  the  people  were  entitled  to  any  and  all  infor¬ 
mation  which  would  throw  any  light  on  what  the  Government  was 
thinking,  doing,  or  proposed  to  do. 

Admittedly,  the  people’s  right  to  know  is  limited.  First,  the  exer¬ 
cise  of  the  right  by  everyone  just  is  not  practical.  Second,  no  one 
familiar  with  the  national  situation  contends  for  one  moment  that 
anyone  and  everyone,  or  even  Congress  or  congressional  committees, 
has  or  have  an  absolute  right  to  information  or  records  in  the  posses¬ 
sion  of  the  executive  departments  the  disclosure  of  which  would  be 
contrary  to  public  policy. 

Further,  the  claim  was  made  that  the  people  were  entitled  to  know 
what  happened  at  any  and  all  conferences  between  those  who  were 
discussing  present  or  future  legislation  or  policies. 
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Some  went  so  far  as  to  suggest  that,  where  minutes  were  taken  at 
such  a  meeting,  they  should  be  made  available.  A  moment’s  thought 
would  show  that  such  a  policy  would  prevent  a  free,  confidential  dis¬ 
cussion  between  individuals  whose  duty  it  was  to  serve  the  public. 
It  is  obvious  that  a  disclosure  of  what  happened  at  a  conference 
held  in  any  one  of  the  departments  might  well  show  an  early  drastic 
difference  of  opinion  even  though  the  discussion  ended  harmoniously 
and  with  unanimity. 

No  useful  purpose  could  be  served  by  reporting  such  a  disagreement. 

Followed  through  to  its  logical  conclusion,  the  argument  of  some 
of  the  witnesses,  and  apparently  of  others,  is  that  no  conversation, 
argument,  or  discussion  between  two  individuals  or  a  group  can  be 
held  from  the  prying  curiosity  of  anyone  if  the  subject  is  one  being 
discussed  or  considered  by  public  officials  or  employees. 

The  absurdity  of  such  a  contention  is  apparent  when  such  a  test  is 
applied  in  the  ordinary  affairs  of  life. 

Its  adoption  would  tend  to  end  any  confidential  exchange  of  ideas. 

AN  OPEN  DOOR  NOT  PRACTICAL 

The  adoption  of  the  amendment  to  section  161,  Revised  Statutes 
(5  U.  S.  C.  22),  is  an  effort  to  make  it  impossible  for  those 
in  the  executive  departments  to  deny  to  any  one  of  our  more  than 
170  million  people,  or  to  any  group  or  representative  thereof,  any 
information  or  record  which  may,  at  the  moment,  be  within  the  con¬ 
trol  of  any  executive  department  unless  there  is  a  statute  expressly 
authorizing  the  withholding  of  the  information. 

Whatever,  from  a  legal  standpoint,  may  be  the  merit  in  the  pro¬ 
posed  amendment,  from  the  practical  side  it  is  an  absurdity  on  its 
face. 

If  any  appreciable  number  of  citizens  should  at  approximately  the 
same  time  exercise  the  proposed  rights,  the  Departments  would  be 
rendered  helpless  if  an  honest  attempt  was  made  to  answer  all. 

Is  there  a  Member  of  the  House  who  has  not  at  some  time  received 
from  a  seeking  constituent  an  honest  request  for  information,  compli¬ 
ance  with  which  would  have  tied  up  his  office  for  days? 

Has  anyone  ever  even  made  a  worthwhile  guess  at  the  volume  of 
work  involved,  the  number  of  workdays  which  would  be  required  to 
make  full,  complete  answer  when  even  a  conscientious  Congressman, 
or  inquiring  staff  members,  have  sent  out  requests? 

If  interested,  take  a  look  at  the  questionnaires  sent  out  by  this 
and  other  subcommittees  of  the  Committee  on  Government  Opera¬ 
tions. 

Personally,  I  have  been  curious  more  than  once  as  to  how  the 
executive  departments,  answering  committee  inquiries  formulated 
by  an  ambitious,  hard-working  staff,  have  ever  been  able,  answering 
those  inquiries,  to  do  their  homework. 

WHERE  DID  H.  R.  2767  ORIGINATE? 

Let  us  devote  a  few  moments  to  consideration  of  where  this  legis¬ 
lation  came  from  and  why  it  is  here. 

When  legislation  designed  to  correct  an  abuse  in  government  is 
proposed,  it  is  not  only  interesting  but  helpful  to  learn  not  only  the 
reason,  but  the  source  from  which  it  comes. 
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It  is  only  natural  that  people  who  pay  the  cost  of  government  and 
whose  daily  lives  are  affected  by  it,  should  be  critical  of  anything 
which  adversely  affects  them.  This  is  especially  true  if  any  basic 
right  to  which  they  think  they  are  entitled  is  denied  them. 

Usually  individuals  complain,  but  only  when  they  are  personally 
adversely  affected  by  some  action  of  an  individual  or  their  govern¬ 
ment. 

Since  November  7,  1955,  when  the  subcommittee  began  its  hear¬ 
ings,  not  one  single  letter  has  come  to  my  desk  from  an  individual 
either  demanding  or  opposing  H.  R.  2767  because  of  a  personal  griev¬ 
ance,  which  indicates  there  is  no  overwhelming  desire  from  the  people 
for  protection  of  their  right  to  know. 

The  hearings  themselves  indicate  that  the  move  on  the  part  of  the 
people  comes  from  “the  press,”  sometimes  known  as  the  fourth  estate. 
By  “the  press”  is  meant  those  who  seek,  write,  and  publish  news, 
express  opinions  affecting  the  country  and  its  welfare,  in  publications 
of  all  kinds. 

\  Experience  in  and  out  of  Congress  leads  to  the  conclusion  there  is 
no  more  powerful  or  effective  molder  of  public  opinion,  no  more 
effective  support  or  opposition  when  legislation  or  political  considera¬ 
tion  of  a  candidate  is  before  the  public,  than  that  of  the  press. 

Prohibition  and  its  repeal  followed  press  publicity. 

The  Wagner  law  was  enacted,  the  Taft-Hartley  law  replaced  it, 
because  of  the  sentiment  of  the  people  as  reflected  in  the  press. 

Willkie  and  twice  Dewey  were  made  nominees  of  the  Republican 
Party  because  of  publicity  given  their  candidates  by  the  eastern  press. 
Because  the  press  did  not  at  that  time  truly  reflect  the  people’s  desires, 
neither  was  elected. 

Eisenhower  was  nominated  because  of  press  influence.  Some  of  it, 
i.  e.,  the  charge  of  dishonesty  against  Taft  made  at  the  convention, 
untrue.  Favorable  publicity  plus  his  own  personal  popularity  as  a 
national  war  hero  gave  General  Eisenhower  the  election. 

It  may  be  that  the  thought  back  of  H.  R.  2767  originated  with  the 
press.  Be  that  as  it  may,  a  glance  at  the  list  of  witnesses  and  at  the 
trend  of  the  hearings  and  the  extensive  publicity  given  the  hearings 
and  the  charges  of  the  chairman,  leads  to  the  conclusion  that  this 
measure  is  primarily  one  demanded  by  the  press,  which  is  ever  on 
\  guard. 

ALMOST  IRRESISTIBLE  PUBLICITY 

On  Wednesday,  February  19,  1958,  H.  R.  2767  was  before  the  full 
committee  in  executive  session.  The  provisions  of  the  bill  were  dis¬ 
cussed,  but  no  conclusion  was  reached. 

Nevertheless,  apparently  a  member  of  the  staff  notified  the  press  of 
what  had  and  what  had  not  occurred.  A  New  York  official  of  the 
press  association  evidently  called  State  representatives  of  that 
organization  and  almost  immediately  pressure  was  put  upon  members 
of  the  committee  to  support  the  bill.  It  was  publicly  charged  that 
certain  members  were  opposed  to  giving  the  people  information  about 
the  activities  of  their  government.  We  were  accused  of  attempting  to 
hide  something  to  which  the  people  were  entitled. 

Typical  of  wires  which  were  sent  as  a  result  of  the  leaking  of  infor¬ 
mation  to  Cranston  Williams,  general  manager  of  the  American 

H.  Rept.  1461,  85-2 - 4 
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Newspaper  Association,  370  Lexington  Avenue,  New  York,  was  one 
which  came  to  me  ancl  which  reads  as  follows: 

Dismayed  at  information,  we  hope  inaccurate,  that  four 
Michigan  Representatives  oppose  H.  R.  2767  in  committee. 
Michigan  newspapers  deeply  convinced  proposal  basic  to 
American  concept  of  good  government.  Firmly  favor.  Na¬ 
tion  can  lose  sorely  needed  legislation,  Michigan  reputation 
suffer,  if  our  Representatives,  so  important  in  Operations 
Committee,  do  not  support.  Hope  you  advise  me  soon  your 
considerations  indicate  your  affirmative  action. 

Elmer  E.  White, 

Executive  Secretary ,  Michigan  Press  Association. 

Other  members  of  the  committee  received  similar  demands  either  by 
wire  or  by  phone. 

I  was  present  during  the  committee  session  and  I  know  that  the 
charge  apparently  made  that  some  members  of  the  committee  sought 
to  suppress  information  to  which  the  people  were  entitled  was  false. 
For  example,  no  vote  was  taken  in  the  committee  and  some  membersl 
referred  to  were  not  even  present  at  the  committee  session.  Yet,  the 
heat  was  on.  And  it  has  stayed  on — and  hot. 

Not  only  were  the  rules  of  the  House  and  of  the  committee  violated, 
but  the  information  apparently  given  out  as  to  what  happened  in  the 
executive  session  was  not  true.  The  incident  shows  how  even  the 
press,  exceptionally  accurate,  can  be  mistaken;  how  information 
sought  and  obtained  can  lead  to  unfortunate,  unjust  results. 

The  objectives  sought  by  this  bill,  that  is,  the  making  effective  the 
people’s  right  to  know,  is  a  worthy  one. 

It  is  doubtful  if  anyone,  at  least  I  know  of  no  one,  who  opposes 
that  objective.  However,  Members  of  Congress  who  are  familiar 
with  the  everyday  operation  of  the  Government,  know  that  you  can¬ 
not  with  safety  throw  wide  open  the  doors  to  all  information  regardless 
of  the  effect  of  such  action.  That  is  one  of  the  reasons  for  the  opposi¬ 
tion  to  this  bill. 

It  is  doubtful  if  anyone  opposes  the  stated  objective  of  the  bill  if 
that  be  a  desire  to  end  the  unnecessary  coverup  secrecy  now  prevalent. 
But  the  adoption  of  this  bill  will  not  do  that.  More  intelligent  work 
in  the  departments  is  one  answer.  All  this  bill,  if  adopted,  would  do  ^ 
would  be  to  make  title  5,  United  States  Code,  section  22,  unavailable  asf 
an  excuse  for  improper  classification  or  the  withholding  of  information. 

Moreover,  whenever  the  executive — and  this  includes  all  depart¬ 
ments — decides  the  public  interest  requires  that  certain  information 
or  records  shall  or  shall  not  be  disclosed,  that  decision  is  in  reality 
based  on  the  constitutional  separation  of  powers.  H.  R.  2767  does  not 
amend,  the  Constitution.  It  amends  title  5,  United  States  Code,  sec¬ 
tion  22,  and  title  5,  United  States  Code,  section  22,  is  not  the  Consti¬ 
tution.  Section  161,  Revised  Statutes  (5  U.  S.  C.  22),  tells  department 
heads  they  may  make  and  publish  regulations  for  the  government  of 
their  departments.  Now,  it  so  happens  that  these  very  regulations  at 
times  relate  to  the  disclosure  of  information  and  records.  But  title  5, 
United  States  Code,  section  22,  deals  only  with  the  authority  to  make 
and  publish  these  regulations.  The  authority  to  decide  whether  to  dis¬ 
close  or  withhold  information  or  records  in  the  public  interest  stems 
from  the  Constitution  itself.  Since  the  basic  authority  involved  is, 
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therefore,  constitutional  and  not  statutory,  it  obviously  cannot  be 
altered  by  title  5,  United  States  Code,  section  22,  by  H.  R.  2767, 
or  by  any  other  statutory  amendment. 

In  simple  terms,  H.  R.  2767  would  carry  the  House  off  on  an  aimless 
tangent  inviting  controversy  between  Congress  and  the  departments. 
We  don’t  know  where  that  tangent  would  take  us  if,  in  fact,  it  would 
take  us  to  any  definite  place.  We  do  know  it  would  not  go  where  its 
advocates  say  they  want  to  go.  And  we  also  know  the  chances  for 
incidental  trouble  en  route  are  very  good.  So  why  go? 

The  bill’s  sponsors  want  to  curb  a  discretion  which  springs  from  the 
Constitution.  So  they  present  a  bill  which,  instead  of  aiming  at  the 
real  source  of  authorities,  merely  aims  at  a  statute  which  reflects  the 
power.  The  approach  is  like  a  space-age  effort  to  curb  the  sun  by 
aiming  at  the  moon  because  the  moon  reflects  the  sunlight. 

The  proponents  of  this  bill  will  admit,  as  they  are  forced  to  do,  that 
the  authority  granted  the  President  by  the  Constitution,  or  the 
President’s  reasons  or  manner  of  using  it,  is  not  subject  to  control  by 
.Congress,  or  by  the  judicial  departments.  The  only  remedy  for 
improper  exercise  of  executive  authority  on  the  part  of  the  President 
is,  as  we  all  know,  impeachment,  or  his  party’s  defeat  in  the  next 
election. 

The  way  in  which  the  measure  is  presented  and  its  terms  indicate 
that,  in  spite  of  the  almost  universal  knowledge  on  all  subjects 
entertained  by  at  least  a  majority  of  the  press,  those  pushing  this 
bill  are  misdirecting  their  efforts  if  their  objective  be  greater  oppor¬ 
tunity  for  the  average  man  to  know  what  his  government  is  doing 
without  endangering  either  the  people’s  welfare  or  the  Nation’s 
security.  What  they  need,  if  disclosure  is  their  objective,  is  a  con¬ 
stitutional  amendment,  not  an  amendment  to  a  statute. 

The  bill’s  sponsors  seek  a  better  government,  a  greater  opportunity 
for  individuals  to  know,  to  realize  what  their  public  servants  are 
doing,  either  in  their  behalf  or  otherwise. 

The  list  of  witnesses  who  appeared  before  the  subcommittee  might 
well  be  considered  a  list  of  who’s  who  in  the  fourth  estate. 

The  case  for  the  bill  was  opened  by  distinguished  individuals  repre¬ 
senting  the  press. 

The  hearings  were  closed,  the  final  arguments  made  by  some  of  the 
Ksame  outstanding  witnesses — 2  editors,  1  distinguished  correspondent, 
Avho  is  a  nationally  known  and  fearless  magazine  writer,  2  attorneys, 
as  well  as  Harold  L.  Cross,  freedom  of  information  counsel,  American 
Society  of  Newspaper  Editors. 

It  is  doubtful  if  there  is  in  this  country  today  a  more  able,  con¬ 
structive  thinking,  experienced  individual  than  Mr.  Cross.  A 
nationally  known  outstanding  attorney,  one  of  the  top  newspaper 
lawyers  in  this  country,  a  lecturer  on  libel  and  other  laws  affecting 
journalism  at  Columbia  University,  he  thrice  appeared  before  the 
subcommittee. 

For  the  people’s  right  to  know  he  made  a  most  convincing  statement, 
a  statement  which  is  axiomatic — the  right  of  the  people  to  know  what 
their  government  is  doing. 

By  no  reasonable  construction  can  it  be  said  that  he,  or  any  other 
witness  who  appeared,  advocated  the  unrestricted  giving  out  and  in¬ 
spection  of  all  information  and  records  in  the  possession  of  the  execu¬ 
tive  departments.  But  that  seems  to  be  exactly  what  compliance  with 
the  proposed  amendment  would  do. 
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It  is  easy  to  visualize  a  green  reporter  or  an  experienced  hard-boiled 
one — possibly  one  who  thought  the  means  justified  the  end — if  there 
be  such — confronting  a  minor  official — yes,  or  even  a  top  one — of  one 
of  the  departments  who  feared  the  power  of  the  press,  which  can  hardly 
be  exaggerated,  demanding  inspection  of  a  record  in  the  department’s 
possession.  The  document  having  been  stamped  either  “secret,” 
“confidential”  or  something  else,  the  official  or  employee  fearing 
criticism  by  a  superior,  desiring  to  protect  himself,  would  naturally 
refuse. 

Does  it  require  a  vivid  imagination  to  see  the  reporter,  if  he  happened 
to  be  the  exceptional  one,  whose  bible  was  “the  right  to  know”, 
shaking  this  statute  in  the  face  of  the  department  official.  You  can 
visualize  the  result — an  avalanche  of  adverse  publicity. 

The  hearings  have  stressed  the  point  more  than  once  that  executive 
department  officials  are  fearful  of  their  jobs,  hence,  that  the  right  to 
classify  or  withhold  was  often  inexcusably  used  because  the  official  or 
employee  was  fearful  of  what  might  happen  if  information  which 
should  have  been  classified  was  not  so  stamped.  I 

Misconstruing  a  fundamental  right,  taking  advantage  of  an  attrac¬ 
tive  slogan,  this  bill,  though  neither  Mr.  Cross  or  the  other  witnesses 
appearing  before  the  subcommittee  seemed  to  realize  it,  will  not  cor¬ 
rect  present  unsound  practices  in  the  departments. 

One  result  of  Mr.  Cross’  study  was  The  People’s  Right  To  Know — 
a  most  informative,  helpful  study  of  the  subject.  The  hearings  show 
that  the  staff  and  the  subcommittee  in  the  hearings  have  followed  some 
of  the  reasoning  set  forth  in  that  volume,  but  have  come  up  with  an 
unsound  conclusion. 

A  careful  reading  of  the  hearings  and  of  the  report  will  show  that 
the  subcommittee  in  H.  R.  2767  actually  failed  to  provide  for  any 
exceptions.  It  calls  for  the  disclosure  of  “all.” 

The  efforts  of  the  committee  or  at  least  its  conclusions  have  been 
directed  mainly  at  faultfinding  with  the  manner  in  which  the  present 
administration  has  handled  the  classification  and  the  custody  of  in¬ 
formation  and  records  in  its  control.  It  would  put  all  information 
and  records  in  a  glasshouse. 

The  committee  report,  if  judged  by  its  proposal,  apparently  accepts 
without  any  qualification  the  thought  that  inasmuch  as  our  Govern¬ 
ment  purports  to  be  the  people’s  government,  the  people — and  eachj 
and  every  one  of  them — is  entitled  to  know  everything  that  their 
Government  has  done,  is  doing,  or  proposes  to  do,  and  how  and  why 
their  servants  arrive  at  conclusions. 

Just  what  is  this  right  to  know?  A  right  to  know  what?  And  who 
has  this  right?  If  we  heed  the  sponsors  of  H.  R.  2767,  we  hear  that 
everyone  has  a  right  to  know  just  about  everything.  We  might  ask 
ourselves,  for  example:  Can  the  press  question  the  jurors  as  to  why  or 
how  they  arrived  at  a  verdict?  When  the  court  hands  down  a  decision, 
is  the  press  entitled  to  invade  the  secrecy  of  the  conference  chamber, 
know  just  how  and  why  each  judge  voted  as  he  did?  Does  the  right 
to  know  the  verdict  include  access  to  the  jury  room?  Because  the 
press  has  access  to  a  trial,  must  the  judge  disclose  his  thoughts  as  he 
ponders  sentence?  Must  he  give  up  his  notes  and  his  law  clerk’s 
research  memoranda?  The  probation  officer’s  report? 

When  the  United  States  Supreme  Court  hands  down  a  decision  can 
the  staff  of  a  congressional  committee  walk  over  and  force  the  Justices 
to  lay  bare  their  thinking,  reasoning,  and  discourses? 
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DEPARTMENT  AT  FAULT 

Let  there  be  no  mistake.  Individuals  in  the  executive  departments 
and  agencies,  by  then*  official  action,  undoubtedly  based  in  part  upon 
Executive  orders  sent  down  by  our  Presidents,  have  obviously  griev¬ 
ously  misused  the  authority  given  the  executive  department  by  the 
Constitution  and  by  section  161  of  the  Revised  Statutes  (5  U.  S.  C. 
22).  That  section  as  rewritten  by  H.  R.  2767  carries  the  added 
clause  that  it  does  not  authorize  withholding  information  from  the 
public  or  limiting  the  availability  of  records  to  the  public. 


POSITIVE  AS  WELL  AS  NEGATIVE 


If  adopted,  the  section  can  no  longer  be  used  as  a  coverup  for  any 
secrecy. 


REQUIRES  AFFIRMATIVE  ACTION 


.  It  is  contended  that  if  the  language  of  the  amendment  is  adopted, 
it  is  a  directive  that  information  must  be  given,  public  records  made 
available  to  the  public.  For  that  reason,  an  amendment  was  proposed 
by  me  in  committee  which  added  these  words: 

nor  shall  this  section  be  construed  as  requiring  the  giving  of 
information  or  the  making  of  records  available. 

When  at  the  hearings  on  February  17,  1958,  it  was  contended  that, 
if  to  the  original  section  as  written,  were  added  the  words: 

This  section  does  not  authorize  withholding  information 
from  the  public  or  limiting  the  availability  of  records  to  the 
public. 

it  would  in  effect  require  the  giving  out  of  any  information  or  records 
which  might  be  sought,  Mr.  Moss,  chairman  of  the  subcommittee, 
said  (hearings,  p.  3371): 

I  think  it  is  very  important  that  we  have  it  quite  clear  on 
the  record  what  we  do  intend  *  *  *  It  [the  proposed 
amendment]  does  not  direct  them  [the  department  heads]  to 
do  anything  except  not  use  this  as  authority  for  withhold- 

|  ing- 

The  other  member  of  the  subcommittee,  Mr.  Fascell,  stated  (hear¬ 
ings,  p.  3375): 

Now,  to  get  affirmatively  on  the  record  with  respect  to  the 
question  asked  by  my  colleague,  Mr.  Hoffman,  I  will  say  in 
my  opinion  as  far  as  the  proposed  amendment  is  concerned,  it 
certainly  is  not  a  public  record  amendment  requiring  by  in¬ 
verse  construction  the  Executive  to  make  available  all  infor¬ 
mation  to  the  public.  The  amendment  does  not  do  that,  but 
I  do  state  that  the  very  existence  of  the  whole  statute  raises 
the  presumption  that  this  is  the  case. 

If  the  amendment  was  not  intended  as  requiring  the  disclosure  of 
information,  it  is  difficult  to  see  why  the  amendment  first  offered  in 
committee  should  not  be  adopted.  Subcommittee  Chairman  Moss 
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stated  his  objection  to  my  first  proposed  amendment  (H.  R.  2810)  to 
his  amendment  to  be  (hearings,  p.  3371): 

I  think  the  objection  that  I  have  to  the  additional  language 
proposed  by  you  is  that  it  would  grant,  clear  authority  for  any 
withholding  under  the  contention  that  it  would  endanger  the 
national  security,  unreasonably  impair  the  efficiency  of  Gov¬ 
ernment  operations,  result  in  unfair  advantage  or  disclose  the 
source  of  information.  It  gives  a  whole  list  of  authorities 
under  title  5,  United  States  Code,  section  22,  to  go  ahead 
and  withhold. 

I  think  it  confuses  a  right  to  withhold  with  the  authority 
to  prescribe  reasonable  regulations  for  the  custody,  for  the 
use  by  agencies  and  others,  and  for  the  preservation  of  the 
records  of  the  department  or  agency. 

If  the  sole  purpose  of  H.  R.  2767  is  to  prevent  the  departments 
using  section  161  of  the  Revised  Statutes  as  an  excuse  for  the  improper  ^ 
withholding  of  information,  there  would  seem  to  be  no  objection  to  ^ 
stating  that  the  section  does  not  also  authorize  or  direct  the  depart¬ 
ment  to  give  out  information. 

H.  R.  2767,  as  it  came  from  the  committee,  is  altogether  too  broad. 

It  would  be  used  to  strip  the  department  of  all  discretion.  It  would 
deny  the  right  of  the  department  to  withhold  any  information  or 
records,  no  matter  how  harmful  to  either  the  people  or  the  Nation  the 
disclosure  might  be. 

Does  any  individual  have  an  automatic  right  to  information  and 
records,  or  do  the  information  and  records  belong  to  the  public  as  a 
whole?  What  about  the  public’s  right  to  protection? 

Practically  every  witness  wdio  appeared  before  the  committee  ac¬ 
knowledged  there  were  certain  fields  of  information,  certain  records 
which  could  not  be  made  available  to  all  applicants  if  the  people  and 
the  Nation  were  to  be  protected.  Mr.  Cross  stated  some  of  the 
exceptions  very,  very  clearly  on  page  218  of  The  People’s  Right  to 
Know,  when  he  wrote: 

The  right  of  inspection  is  not  claimed  in  behalf  of  public 
and  press  in  respect  of  records  pertaining  to  state  secrets, 
diplomatic  communications,  confidential  military  matters  the  M 
disclosure  of  which  might  give  aid  to  actual  or  potential 
enemies,  or  of  such  other  records  as  may  be  determined  by 
due  process  of  law  to  be  of  such  nature  that  inspection  thereof 
would  be  contrary  to  the  public  interest. 

Nor  do  the  more  fervent,  vigorous,  and  persistent  advocates  of  the 
public’s  right  to  know  contend  that  the  department  should  be  re- 
quired  to  disclose  information  or  records  affecting  the  “military  or 
diplomatic  fields  or  the  manifold  aspects  of  atomic  energy  secrecy.” 
Nevertheless,  the  bill  ignores  all  exceptions. 

Moreover,  that  the  right  to  know  is  not  an  unqualified,  absolute 
constitutional  right  is  shown  by  the  fact  that  Mr.  Cross,  in  his  publica¬ 
tion,  lists  some  54  statutory  enactments  prior  to  1953  which  restricted 
the  claimed  right  to  know.  Since  that  time  additional  limitations  of 
the  public’s  right  to  know  have  raised  the  total  to  approximately  78. 
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CLAIMED  JUSTIFICATION  FOR  BILL 

The  repeated  and  long  continued  misuse,  by  classification  or  other¬ 
wise,  denying  to  the  committee  information  to  which  they  are  entitled 
may  be  ample  justification  for  remedial  legislation  but  not  for  H.  R. 
2767. 

The  proper  remedy  for  the  abuses  by  the  departments  will  be  re¬ 
ferred  to  hereafter. 

From  first  to  last  the  argument  of  the  witnesses,  of  the  committee 
staff  and  members  ran  this  way. 

This  is  a  government  of  and  for  the  people.  Therefore,  the  people 
have  the  right  to  know  what  their  Representatives — everyone  in  the 
executive  departments  and  in  the  Congress  are  doing  and  saying, 
and  in  some  cases,  even  thinking. 

The  first  amendment — free  speech  and  free  press — seemed  to  be 
continually  in  the  minds  of  the  witnesses,  as  it  should  be  in  the  minds 

)of  all. 

But  the  witnesses  seemed  to  forget  or  deliberately  ignored  the  fact 
that  no  right  granted  by  the  Constitution  is  absolute.  The  Declara¬ 
tion  of  Independence  does  state  all  are  entitled  to  “life,  liberty  and 
the  pursuit  of  happiness.”  However,  it  is  a  matter  of  common 
knowledge,  that  one  guilty  of  murder  may  have  his  life  taken  from 
him;  that  one  who  commits  a  felony  may  lose  his  liberty,  and  the 
citizen  who  starts  out  in  the  pursuit  of  happiness  is  denied  his  desired 
goal  when  he  takes  an  undue  amount  of  intoxicating  liquor  and  seeks 
pleasure  in  public  places — unless  happiness  is  obtained  by  incar¬ 
ceration. 

True,  the  first  amend: rent  does  state  that  Congress  shall  make  no 
law — “abridging  the  freedom  of  speech  or  of  the  press”  but  none  is  so 
naive  as  to  believe  that  he  may  either  say  or  print  whatever  he  may 
desire. 

The  committee’s  apparent  conclusion  that  this  being  the  people’s 
Government,  the  people,  and  each  individual  thereof,  have  an  abso¬ 
lute  right  to  any  and  all  information  in  the  possession  of  the  executive 
departments  may  be  sound  in  theory  but  is  not  in  accord  with  con¬ 
stitutional  provisions  which  vest  authority  in  three  separate  and 
fciistinct  departments. 

vF  Title  5,  United  States  Code,  section  22  undoubtedly  has  been  used 
by  executive  departments  to  cover  up  obvious  mistakes,  deliberate, 
improper,  perhaps  sometimes  criminal  actions. 

It  is  a  fact  that  the  departments  have  from,  time  to  time  improperly 
classified  as  either  secret,  confidential,  or  restricted,  information  to 
which  the  public  was  entitled  and  the  disclosure  of  which  would  harm 
no  one.  But  it  is  not  a  cure  to  attempt,  by  the  proposed  amendment, 
to  invade  the  executive  departments,  compel  the  disclosure  of  any 
and  all  information  and  all  records  demanded  by  anyone. 

A  REMEDY  IS  NEEDED 

It  became  apparent  to  me  early  in  the  hearings,  that  the  proposed 
amendment  to  section  161  would  lead  to  bitter  controversy  between 
the  Congress,  members  of  the  press,  and  perhaps  an  occasional  indi¬ 
vidual.  Witnesses  were  asked  to  suggest  a  proper  effective  remedy. 
The  one  suggested  would  not  only  be  ineffective  but  lead  to  needless 
controversy. 
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One  remedy  would  be  a  centralization  of  the  power  of  censorship 
now  exercised  by  the  executive  departments. 

It  is  necessary  to  guard  against  being  so  unduly  preoccupied  with 
one  aspect  of  a  situation  that  we  lose  perspective  and  consider  freedom 
of  information  as  the  end  to  be  striven  for  rather  than  as  the  means 
to  an  end  in  better  government  that  it  is. 

For  most  of  us  it  is  difficult  to  see  a  whole  problem  in  our  tendency 
to  see  it  only  as  it  affects  ourselves — sometimes  with  the  eyes  of  those 
upon  whose  support  we  depend  for  reelection. 

Practically  every  move  of  the  committee  has  been  given  wide  and 
favorable  publicity.  One  familiar  only  with  that  publicity  would 
conclude  that  the  greatest  present  danger  to  the  Republic  was  the 
inability  of  the  man  on  the  street  to  unrestricted  access  to  the  files 
in  the  executive  departments. 

It  is  conceded  that  good  government  is  dependent  upon  the  people’s 
knowledge  of  what  that  government  is  doing  and  the  reasons  therefor. 

It  is  equally  true  that  the  Congress  cannot  by  legislation  give  to 
Government  officials  [or  to  Members  of  Congress  for  that  matter],  | 
commonsense,  sound  judgment  or  infallibility.  Other  than  broad 
general  rules,  and  those  not  in  conflict  with  the  constitutional  pro¬ 
visions,  it  is  obvious  that  the  Congress  cannot  write  legislation  which 
will  automatically  justly  guide  the  executive  department  in  every 
case  when  the  question  is  as  to  whether  information  or  records  must 
be  withheld  and  made  available  to  the  public. 

Heads  of  the  departments  are  selected  because  of  their  ability,  their 
sincerity,  their  patriotism,  and  their  good  judgment.  They  are  first 
named  by  the  President,  then  screened  by  the  Senate.  If  they  then 
cannot  be  trusted  to  exercise  discretion  vested  in  them  by  the  Con¬ 
stitution  and  by  the  Congress,  just  where  should  the  responsibility 
rest? 

As  has  been  several  times  stated,  at  present  where  the  right  of 
Congress  or  of  the  individual  with  a  personal  interest  in  information 
is  being  determined,  the  ultimate  decision  is  with  the  judicial  depart¬ 
ment. 

When  the  right  of  all  others  to  know  is  involved,  the  decision  at 
present  rests  in  the  first  instance  with  the  individual  in  the  department 
who  first  passes  upon  the  request.  That  procedure  has  resulted  in 
abuse.  One  remedy  is  better  administration.  ^ 

If  we  must  have  further  legislation,  then  perhaps  we  should,  after 
careful  inquiry,  write  legislation  which  would  permit  appeal  first  to 
the  good  judgment  of  the  department  head  and  then  perhaps,  if  that 
is  not  sufficient,  to  a  board  of,  say,  three  department  heads  selected 
by  the  President  to  act  in  the  capacity  of  an  appellate  agency. 

In  my  judgment,  the  present  abuses,  the  unjustifiable  secrecy,  grow 
out  of,  first,  the  “bigness”  of  our  Government,  and,  second,  the 
desires  inherent  in  most  of  us  to  cover  up  our  own  mistakes,  and,  third, 
in  some  degree  to  the  desire  to  avoid  doing  anything  which  we  are  not 
forced  to  do. 

To  date  we  have  followed  the  usual  congressional  procedure: 

(1)  Appointed  a  committee, 

(2)  Held  hearings, 

(3)  Come  up  with  a  report, 

and,  in  my  judgment,  a  bill  which  is  not  a  remedy  for  the  abuse  sought 
to  be  corrected.  The  bill  should  be  sent  back  to  the  committee  with 
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instructions  to  come  up  with  a;  bill  establishing  a  uniform  policy 
insofar  as  that  can  be  done  by  legislation,  then  giving  an  appeal  to 
some  top  responsible  official  or  officials  in  the  department. 

My  present  suggestion  as  a  place  to  start  would  be  an  amendment 
similar  to  the  following: 

AMENDMENT  TO  H.  R.  2767 

Sec.  2.  (a)  There  is  hereby  established  a  board  to  be 
known  as  the  Government  Information  Board  (hereafter  in 
this  section  referred  to  as  the  “Board”),  which  shall  be  com¬ 
posed  of  three  individuals,  designated  by  the  President  from 
among  the  Secretaries  and  Under  Secretaries  of  the  executive 
and  military  departments,  one  of  whom  he  shall  name  as 
Chairman.  No  individual  shall  continue  to  serve  as  a  mem¬ 
ber  of  the  Board  except  while  holding  office  as  a  Secretary 
or  Under  Secretary.  The  Board  shall  meet  upon  the  call 
of  the  Chairman. 

(b)  Where  any  person  requests  that  information  or  records 
in  the  possession  of  any  department,  agency,  or  instrumen¬ 
tality  in  the  executive  branch  of  the  Government  be  disclosed 
or  made  available  to  him,  and  such  request  is  denied,  he  may 
appeal  to  the  Board  for  a  determination  of  whether  or  not 
such  information  or  records  should  be  disclosed  or  made 
available  to  him.  If  the  Board  determines  that  the  disclosure 
or  making  available  of  such  information  or  records  to  such 
person  is  not  prohibited  by  law,  and  would  not  be  contrary  to 
the  public  welfare  or  the  national  security,  the  Board  shall 
order  that  such  information  or  records  be  disclosed  or  made 
available  to  such  person,  and  such  records  or  information 
shall  thereupon  be  disclosed  or  made  available  to  such  person. 

If  the  Board  determines  that  the  disclosure  or  making  avail¬ 
able  of  such  information  or  records  to  such  person  is  prohib¬ 
ited  by  law,  or  would  be  contrary  to  the  public  welfare  or 
national  security,  the  Board  shall  order  that  such  information 

, '  or  records  not  be  disclosed  or  made  available  to  such  person. 

(c)  This  section  shall  not  limit — 

(1)  the  authority  of  any  court  or  committee  of  the 
Congress  to  require  the  disclosure  or  making  available  of 
information  or  records;  or 

(2)  the  disclosure  or  making  available  of  information 
or  records  in  any  criminal  proceeding. 

Clare  E.  Hoffman. 


Appendix  A — Extracts  From  Congressional  Record — May  12, 

1948 

The  constitutional  objections  to  House  Joint  Resolution  342  may 
be  briefly  summarized  as  follows: 

The  resolution  will  result  in  the  coercion  of  the  executive  depart¬ 
ments.  Its  purpose  is  to  compel  the  heads  of  those  departments, 
against  the  wishes  of  the  President,  to  furnish  information,  papers, 
and  documents  to  congressional  committees  after  the  President  has 
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determined  that  it  would  be  against  the  national  public  interest  to 
do  so.  In  effect,  the  resolution  proposes  to  make  of  the  executive 
departments  an  adjunct  of  the  legislative  branch.  Henceforth,  says 
the  resolution,  heads  of  the  executive  departments  are  to  be  the 
servants  of  the  majority  of  a  congressional  committee,  which  shall 
have  the  power  to  supervise  the  executive  branch  of  the  Government. 
In  short,  to  the  extent  that  congressional  committees  are  to  direct 
the  executive  departments,  in  violation  of  and  against  the  orders  of 
the  President,  and  the  heads  of  those  departments,  those  committees 
will  be  clothed  with  a  supreme  unrestrained  executive  power.  It  will 
be  helpful  to  review  what  the  Constitution  states  concerning  the 
executive  power. 

The  Constitution  provides: 

“The  executive  power  shall  be  vested  in  a  President  of  the  United 
States”  (art,  2,  sec.  1,  clause  1). 

Before  entering  on  the  execution  of  his  office  the  President  must 
take  an  oath: 

“I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  the 
office  of  President  of  the  United  States,  and  will  to  the  best  of  my 
ability,  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States”  (art,  2,  sec.  1,  clause  7). 

And  the  President  is  also  required  to  “take  care  that  the  laws  be 
faithfully  executed” — article  2,  section  3. 

While  the  Constitution  does  not  mention  the  words  “Cabinet 
officer”  or  “Cabinet  member.”  It  does  provide  that  the  President 
may  require  the  opinion  in  writing  of  the  principal  officers  of  each 
of  the  executive  departments,  and  the  President  is  also  given  power, 
with  the  Senate’s  consent,  to  appoint  the  heads  of  departments — 
article  2,  section  2,  clause  2. 

From  1789  until  1913  there  were  established  10  executive  depart¬ 
ments,  all  of  which  partake  of  one  uniform  system  and  function,  to 
enable  the  President  to  perform  his  duties  under  the  Constitution 
as  the  Chief  Executive  officer  of  the  Nation.  The  present  attempt 
by  Congress  to  interfere  with  the  President’s  executive  function  is 
not  new.  Attorney  General  Mitchell,  in  an  opinion  to  Presi/ynt 
Hoover  dated  January  24,  1933,  wrote: 

“Attempting  to  have  committees  of  Congress  approve  Executive 
acts,  or  execute  administrative  functions,  or  participate  in  the 
execution  of  laws  is  not  a  new  idea.  Carried  to  its  logical  conclusion 
it  would  enable  Congress,  through  committees  or  persons  selected  by 
it,  gradually  to  take  over  all  Executive  functions  or  at  least  exercise 
a  veto  power  upon  Executive  action,  not  by  legislation  withdrawing 
authority,  but  by  the  actio  >.  of  committees,  or  of  either  House  acting 
separately  from  the  other”  (37  Op.  A.  G.  62). 

II.  COURT  DECISIONS 

The  rule  of  law  which  governs  the  exercise  of  the  President’s 
power,  under  the  Constitution,  to  control  the  acts  of  the  heads  of 
departments,  was  stated  by  Chief  Justice  Marshall  in  Marbury  v. 
Madison  (1  Cranch  137,  143,  144  (1803)),  as  follows: 

“By  the  Constitution  of  the  United  States,  the  President  is  invested 
with  certain  important  political  powers  in  the  exercise  of  which  he  is 
to  use  his  own  discretion,  and  is  accountable  only  to  his  country  in 
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his  political  character,  and  to  his  own  conscience.  To  aid  him  in  the 
performance  of  these  duties,  he  is  authorized  to  appoint  certain 
officers,  who  act  by  his  authority,  and  in  conformity  with  his  orders. 
In  such  cases,  their  acts  are  his  acts;  and  whatever  opinion  may  be 
entertained  of  the  manner  in  which  Executive  discretion  may  be  used, 
still  there  exists,  and  can  exist,  no  power  to  control  that  discretion. 
The  subjects  are  political;  they  respect  the  Nation,  not  individual 
rights,  and  being  entrusted  to  the  Executive,  the  decision  of  the 
Executive  is  conclusive”  (p.  164). 

The  assertion  has  also  been  made  that  since  Congress  created  the 
executive  departments,  they  necessarily  have  the  power  to  compel  the 
heads  of  those  departments  to  obey  its  commands,  rather  than  the 
President’s  wishes.  Chief  Justice  Taft  answered  that  contention  as 
follows: 

“But  it  is  contended  that  executive  officers  appointed  by  the  Presi¬ 
dent  with  the  consent  of  the  Senate  are  bound  by  the  statutory  law 
and  are  not  his  servants  to  do  his  will,  and  that  his  obligation  to  care 
for  the  faithful  execution  of  the  laws  does  not  authorize  him  to  treat 
them  as  such.  The  degree  of  guidance  in  the  discharge  of  their  duties 
that  the  President  may  exercise  over  executive  officers  varies  with  the 
character  of  their  service  as  prescribed  in  the  law  under  which  they  act. 
The  highest  and  most  important  duties  which  his  subordinates  perform 
are  those  in  which  they  act  for  him.  In  such  cases  they  are  exercising 
not  their  own  but  his  discretion.  This  field  is  a  very  large  one.  It  is 
sometimes  described  as  political.  ( Kendall  v.  United  States  (12  Peters, 
524  at  p.  610).)  Each  head  of  a  department  is  and  must  be  the 
President’s  alter  ego  in  the  matters  of  that  department  where  the  Presi¬ 
dent  is  required  by  law  to  exercise  authority.  ( Myers  v.  United  States 
(272  U.  S.  52,  132-133).)” 

After  citing  instances  of  Executive  dealings  with  foreign  govern¬ 
ments  and  with  domestic  problems,  Chief  Justice  Taft  stated: 

“In  all  such  cases,  the  discretion  to  be  exercised  is  that  of  the  Presi¬ 
dent  in  determining  the  national  public  interest  and  in  directing  the 
action  to  be  taken  by  his  executive  subordinates  to  protect  it.  In  this 
field  his  Cabinet  officers  must  do  his  will.  He  must  place  in  each 
member  of  his  official  family,  and  his  chief  executive  subordinates, 
implicit  faith  *  *  * 

“The  duties  of  the  heads  of  departments  and  bureaus  in  which  the 
discretion  of  the  President  is  exercised  and  which  we  have  described, 
are  the  most  important  in  the  whole  field  of  executive  action  of  the 
Government”  (p.  134). 

Finally,  in  Humphrey’s  Executor  v.  United  States  (295  U.  S.  602), 
the  Court  stated: 

“The  fundamental  necessity  of  maintaining  each  of  the  three  gen¬ 
eral  departments  of  Government  entirely  free  from  the  control  or 
coercive  influence,  direct  or  indirect,  of  either  of  the  others,  has  often 
been  stressed  and  is  hardly  open  to  serious  question.  So  much  is 
implied  in  the  very  fact  of  the  separation  of  the  powers  of  these 
departments  by  the  Constitution;  and  in  the  rule  which  recognizes 
their  essential  coequality.  The  sound  application  of  a  principle  that 
makes  one  master  in  his  own  house  precludes  him  from  imposing  his 
control  in  the  house  of  another  who  is  master  there”  (pp.  629-630). 

In  McGrain  v.  Daugherty  (273  U.  S.  135  (1926)),  the  principal  ques¬ 
tion  before  the  Court  was  whether  the  Senate  had  the  power,  through 
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its  own  process,  to  compel  a  private  individual  to  appear  before  one 
of  its  committees,  in  order  that  he  might  give  testimony  needed  to 
enable  the  Senate  efficiently  to  exercise  a  legislative  function  belong¬ 
ing  to  it  under  the  Constitution. 

After  reviewing  the  legislative  practice  beginning  with  an  investi¬ 
gation  by  the  House  of  Representatives  in  1792,  the  statutes  relating- 
to  the  compulsion  of  the  testimony  of  private  persons,  and  the  Court 
decisions,  the  Court  thus  stated  its  conclusion: 

“So,  when  their  practice” — referring  to  both  Houses  of  Congress— 
“in  the  matter  is  appraised  according  to  the  circumstances  in  which 
it  was  begun  and  to  those  in  which  it  has  been  continued,  it  falls 
nothing  short  of  a  practical  construction,  long  continued,  of  the  con¬ 
stitutional  provisions  respecting  their  powers,  and  therefore  should  be 
taken  as  fixing  the  meaning  of  those  provisions,  if  otherwise  doubtful” 
(p.  174). 

The  heart  of  the  case,  and  the  reason  for  the  Court’s  finding  that 
there  was  a  legislative  power  to  summon  private  persons  for  inquiry, 
was  because  of  a  practice,  long  continued,  of  summoning  private  per¬ 
sons  before  the  Houses  of  Congress  to  give  testimony  and  to  produce 
papers. 

Applying  the  principle  of  the  Daugherty  case  to  the  long-continued 
practice  by  the  executive  branch  to  withhold  confidential  papers  from 
Congress  and  its  committees,  we  find : 

“1.  Ever  since  1796,  the  executive  branch  has  asserted  the  right  to 
say  'No’  to  the  Houses  of  Congress,  when  they  have  requested  confi¬ 
dential  papers  which  the  President  or  the  heads  of  departments  felt 
obliged  to  withhold,  in  the  public  interest.1 2 

“2.  Beginning  with  the  denial  by  a  court,  in  a  criminal  trial,  of  a 
subpena  for  the  production  of  a  letter  by  President  Adams  in  1800,* 
the  courts  have  uniformly  held  that  they  will  not  compel  a  President 
or  head  of  department  to  give  testimony  or  to  produce  papers  which, 
in  his  judgment,  required  secrecy.3 

“3.  More  significant  still  is  the  fact  that  never  in  our  entire  history 
has  either  House  taken  any  steps  to  enforce  requests  for  the  production 
of  testimony  or  documents  which  have  been  refused  by  the  executive 
branch.  In  the  two  famous  debates  on  this  subject,  in  the  Cleveland 
and  Theodore  Roosevelt  administrations,  it  was  admitted  that  it  was 
useless  to  pass  resolutions  aimed  at  forcing  compliance  by  the  Execu¬ 
tive  with  congressional  requests  for  papers  and  documents,  when  the 
Executive  could  ignore  such  resolutions.”  4 

It  appears  clear,  therefore,  that  we  have,  in  the  words  of  the 
Supreme  Court  in  the  Daugherty  case,  “a  practical  construction, 
long  continued,  of  the  constitutional  provisions  respecting  their 
powers,”  by  the  executive  and  legislative  branches — 273  United 
States  174.  The  long-continued  practice  of  the  executive  branch 
to  withhold  confidential  papers,  in  the  national  public  interest,  from 
the  legislative  branch,  and  the  passage  of  no  law  by  Congress  to 
change  that  practice  argue  persuasively  for  the  possession  of  such  a 
power,  under  the  Constitution  bv  the  Executive.  It  is  not  likely 
that  the  United  States  Supreme  Court  will  lightly  ignore  more  than 
150  years  of  legislative  acquiescence  in  the  assertion  of  that  power. 

1  William  Howard  Taft,  Our  Chief  Magistrate  and  His  Powers  (1916) ,  p.  129;  Binkley,  President  and  Con¬ 
gress  (1947) ,  pp.  44, 167:  Finley  and  Sanderson,  the  American  Executive  and  Executive  Methods,  pp.  199  If. 

2  Trial  of  Thomas  Cooper,  Wharton’s  State  Trials  (1800),  p.  667. 

3  Marbury  v.  Madison,  supra,  p.  3  of  this  memorandum. 

4  Forty-third  Congressional  Record  3730,  3732  (1909). 
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Our  conclusion  is  fortified  by  the  views  of  William  Howard  Taft, 
who  wrote,  following  his  retirement  from  the  Presidency  and  prior 
to  his  appointment  as  Chief  Justice: 

“There  is  in  the  scope  of  the  jurisdiction  of  both  the  Executive  and 
Congress  a  wide  field  of  action  in  which  individual  rights  are  not 
affected  in  such  a  way  that  they  can  be  asserted  and  vindicated  in  a 
court.  In  this  field  the  construction  of  the  power  of  each  branch  and 
its  limitations  must  be  left  to  itself  and  the  political  determination  of 
the  people  who  are  the  ultimate  sovereign  asserting  themselves  at  the 
polls.  Precedents  from  previous  administrations  and  from  previous 
Congresses  create  an  historical  construction  of  the  extent  and  limita¬ 
tions  of  then-  respective  powers,  aided  by  the  discussions  arising  in  a 
conflict  of  jurisdictions  between  them.”  5 

Referring  to  the  Daugherty  case,  the  Supreme  Court,  in  Sinclair  v. 
United  States  (279  U.  S.  263,  291),  stated: 

“And  that  case  showrs  that,  while  the  power  of  inquiry  is  an  essential 
and  appropriate  auxiliary  to  the  legislative  function,  it  must  be 
exerted  with  due  regard  for  the  rights  of  witnesses,  and  that  a  witness 
rightfully  may  refuse  to  answer  where  the  bounds  of  the  powrer  are 
exceeded  or  where  the  questions  asked  are  not  pertinent  to  the  matter 
under  inquiry. 

“It  has  always  been  recognized  in  this  country,  and  it  is  well  to 
remember  that  few,  if  any,  of  the  rights  of  the  people  guarded  by 
fundamental  law  are  of  greater  importance  to  then-  happiness  and 
safety  than  the  right  to  be  exempt  from  all  unauthorized,  arbitrary, 
or  unreasonable  inquiries  and  disclosures  in  respect  of  their  personnl 
and  private  affairs.  In  order  to  illustrate  the  purpose  of  the  courts 
well  to  uphold  the  right  of  privacy,  we  quote  from  some  of  their 
decisions”  (pp.  291-292). 

Both  the  Daugherty  and  Sinclair  cases  dealt  with  private  individuals 
who  had  refused  to  testify  before  Senate  committees.  We  have  noted 
the  statement  of  the  Supreme  Court  that  there  are  bounds  of  power 
which  Congress  and  its  committees  may  not  exceed  in  questioning 
private  persons,  whose  rights  are  guarded  by  fundamental  law.  The 
rights  of  the  executive  branch  would  seem  to  be  guarded  by  the  same 
fundamental  law,  the  Constitution,  which  declares  the  executive 
branch  to  be  independent  of  the  other  two  branches,  and  gives  it  the 
right  to  resist  unbounded  assertions  of  inquiry.  If,  in  the  judgment 
of  the  Supreme  Court,  private  witnesses  may  rightfully  refuse  to 
answer,  the  President  and  heads  of  departments  have  their  rights  not 
to  answer  inquiries  requiring  disclosure  of  confidential  information, 
which  they  have  asserted  almost  from  the  beginnings  of  our  Govern¬ 
ment. 

III.  THE  HOUSES  OF  CONGRESS  HAVE  IN  THE  PAST  FOLLOWED  THE 
SUPREME  COURT  DECISIONS 

The  foregoing  decisions  of  the  Supreme  Court,  which  declare  that 
the  decision  of  the  Executive  is  conclusive  in  matters  involving  the 
exercise  of  political  and  executive  discretion,  have  been  acted  upon 
by  the  House  of  Representatives  and  Senate.  Thus,  in  1879,  during 
the  administration  of  President  Hayes,  the  House  Judiciary  Com¬ 
mittee  had  to  deal  with  the  failure  of  George  F.  Seward,  consul  general 


*  Taft,  Chief  Magistrate  (1916),  pp.  1-2. 
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of  the  United  States  in  China,  to  testify  before  the  House  Committee 
on  Expenditures  in  the  State  Department.  Seward  had  failed  to 
produce  records  pursuant  to  a  subpena.  The  Judiciary  Committee 
report  stated  that  Seward  was  not  in  contempt  for  the  following 
reason : 

“And  whenever  the  President  has  returned” — as  sometimes  he 
has — “that,  in  his  judgment,  it  was  not  consistent  with  the  public 
interest  to  give  the  House  such  information,  no  further  proceedings 
have  ever  been  taken  to  compel  the  production  of  such  information. 
Indeed,  upon  principle,  it  would  seem  that  this  must  be  so.  The 
Executive  is  as  independent  of  either  House  of  Congress  as  either 
House  of  Congress  is  independent  of  him,  and  they  cannot  call  for  the 
records  of  his  action  or  the  action  of  his  officers  against  his  consent  any 
more  than  he  can  call  for  any  of  the  journals  and  records  of  the  House 
or  Senate.”  (Rept.  No.  14i,  p.  3,  45th  Cong.,  3d  sess.) 

The  report  concluded  by  boiling  the  issue  down  to  this  narrow  point: 
Who  is  the  best  judge,  in  a  close  case,  of  the  propriety  of  divulging  to 
any  committee  of  the  House  state  secrets?  Is  it  the  House  or  is  it  the 
President?  We  cpiote  from  the  report: 

“Somebody  must  judge  upon  this  point.  It  clearly  cannot  be  the 
House  or  its  committee,  because  they  cannot  know  the  importance  of 
having  the  doings  of  the  executive  department  kept  secret.  The  head 
of  the  executive  department,  therefore,  must  be  the  judge  in  such  case 
and  decide  it  upon  his  own  responsibility  to  the  people,  and  to  the 
House,  upon  a  case  of  impeachment  brought  against  him  for  so  doing, 
if  his  acts  are  causeless,  malicious,  willfully  wrong,  or  to  the  detriment 
of  the  public  interests.”  (Rept.  No.  141,  pp.  3-4,  45th  Cong.,  3d 
sess.) 

In  the  Senate  debate  on  the  Legislative  Reorganization  Act  of  1946, 
Public  Law  601,  Seventy-ninth  Congress,  Senator  Donnell’s  famili¬ 
arity  with  the  Supreme  Court’s  views  and  decisions  concerning  the 
separation  of  powers  of  the  three  branches  of  our  Government  was 
directly  responsible  for  striking  out  the  word  “surveillance”  and  the 
substitution  for  it  of  the  word  “watchfulness”  in  section  136  of  the  act. 

Section  136  provides  that  to  assist  Congress  in  appraising  the  ad¬ 
ministration  of  the  laws,  and  in  developing  necessary  legislation,  each 
standing  committee  of  the  Senate  and  the  House  shall  exercise  con¬ 
tinuous  watchfulness  of  the  execution  by  the  administrative  agencies 
concerned  of  all  laws,  the  subject  matter  of  which  is  within  the  juris¬ 
diction  of  such  committee. 

Senator  Donnell  feared  that  if  the  standing  committees  of  the  Senate 
and  House  were  to  have  the  power  of  surveillance  of  the  executive 
branch  they  would,  by  the  very  definition  of  that  word,  have  the 
right  to  inspect  and  review  what  the  executive  agencies  were  doing. 
But,  under  the  Constitution,  that  would  be  an  improper  exercise  of 
power  by  the  legislative  branch.  We  quote  the  views  of  Senator 
Donnell  and  Senator  La  Follette  in  the  Senate  debate  : 

“Mr.  Donnell.  *  *  *  I  do,  however,  have  in  mind  this  point: 
It  seems  to  me  that  we  clearly  have  in  our  type  of  Government  three 
distinct  divisions — the  judicial,  the  executive,  and  the  legislative. 
It  appears  to  me  that  when  the  legislative  has  enacted  legislation  the 
function  of  administering  the  legislation  thereupon  rests  with  the 
executive  department  of  the  Government.  I  do  not  deem  it  advisable 
that  the  legislative  department  shall  undertake  either  to  make  itself 
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an  adjunct  to  the  executive  department  or  that  it  shall  have  upon 
itself  the  responsibility  of  seeing  that  there  is  a  proper  administration 
of  the  law  which  it  has  itself  passed  and  the  administration  of  which  it 
has  cast  upon  specific  persons  or  agencies. 

“It  appears  to  me  that  it  would  be  very  unfortunate  if  there  should 
arise  the  inference  from  this  section  of  the  bill  that  it  is  intended  here¬ 
after  that  the  standing  committees  of  this  body  shall  be  in  effect  an 
operating  branch  of  the  Government  and  shall  undertake  to  control 
the  exercise  of  power  by  the  administrative  agencies.6 

“Mr.  La  Follette.  *  *  *  I  am  just  as  conscious  as  is  any  other 
Senator  of  the  field  upon  which  the  Congress  must  not  transgress, 
and  has  no  right  to  transgress.  That  is  the  field  of  administering 
and  executing  the  laws.”7 

It  is  well  to  point  out  that  Senator  La  Follette  was  head  of  a  Senate 
committee,  and  was  coauthor  with  Congressman  Monroney  of  the 
legislative  reorganization  bill.  The  bill,  as  finally  adopted  in  the 
Senate  and  the  House,  was  the  “end  product  of  more  than  a  year  of 
study,  hearings,  and  deliberations  conducted  by  the  Joint  Committee 
on  the  Organization  of  Congress — Ninety-second  Congressional 
Record,  page  6344. 

Although  Senator  La  Follette’s  original  report  to  the  Senate  pro¬ 
posed  the  “inspection  and  review”  of  the  administrative  agencies  of 
the  Government  by  the  standing  committees  of  the  Senate  and 
House — Report  1400,  Seventy-ninth  Congress,  second  session,  May 
31,  1946,  page  6 — he  was  obliged  to  accept  Senator  Donnell’s  amend¬ 
ment  following  debate.  Furthermore,  the  Senate  rejected  an  amend¬ 
ment  which  was  offered  by  Senator  McClellan  which  aimed  at  the 
compulsion  of  both  testimony  and  papers  from  the  heads  of  depart¬ 
ments  and  other  Government  employees  and  officials — Ninety-second 
Congressional  Record,  6555,  6566.  Thus,  the  Legislative  Reor¬ 
ganization  Act,  and  in  particular  section  136,  which  we  discussed, 
represents  the  crystallized  views  on  the  reorganization  of  Congress 
following  painstaking  work  by  a  joint  Senate  and  House  committee, 
and  debate  by  the  House  and  Senate. 

The  quintessence  of  the  argument  which  won  the  Senate’s  approval 
of  the  present  wording  of  section  136  of  the  Reorganization  Act,  and 
rejected  the  terms  “inspection  and  review,”  “surveillance,”  or  super¬ 
intendence  by  the  legislative  branch  of  the  executive  branch,  is 
I  contained  in  the  following  words,  which  were  likewise  uttered  by 
Senator  Donnell : 

“Mr.  Donnell.  *  *  *  To  my  mind,  we  are  discussing  something 
of  fundamental  importance.  To  my  mind,  the  obligation  of  the 
Congress  of  the  United  States  does  extend  to  the  point  of  watchfulness, 
and  to  the  extent  of  subsequent  legislation  which  may  prove  necessary 
in  order  to  correct  abuses.  But  I  do  not  believe  that  it  is  the  duty  of 
the  Congress  of  the  United  States  to  undertake  to  administer  the 
respective  executive  branches.8” 


8  Congressional  Record,  6445  (1946). 

i  Ibid,  p.  6446. 

8  92  Congressional  Record  6446  (1946). 
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IV 

Tested  by  the  foregoing  Supreme  Court  decisions,  and  by  the  action 
of  both  Houses  of  Congress,  the  resolution  constitutes  an  unconstitu¬ 
tional  encroachment  by  the  legislative  branch  upon  the  executive 
branch. 

V.  MISCONCEPTIONS  IN  THE  MAJORITY  REPORT 

It  may  be  well  to  address  ourselves  briefly  to  some  fundamental 
errors  which  appear  in  the  report  of  the  majority  of  the  committee, 
and  in  the  answer  to  minority  report — House  Report  1595,  80th  Con¬ 
gress,  2d  session. 

(a)  In  the  amended  version  of  the  joint  resolution  the  words 
"created  by  the  Congress”  were  inserted  in  line  4  of  page  1.  That 
insertion  appears  to  conform  with  the  statements  contained  on  page  4 
of  the  majority  report  under  the  heading  "The  issue.”  It  highlights 
the  reasons  for  the  assertion  by  a  majority  of  the  Committee  of  a 
power  to  direct  the  executive  departments. 

The  proponents  of  the  resolution  assert  that  since  Congress  has  au¬ 
thority  to  create  the  executive  departments,  and  has  exercised  that 
authority,  and  since  it  is  charged  with  the  duty  of  appropriating  funds 
and  enacting  legislation  for  the  proper  and  effective  activities  of  the 
executive  agencies,  it  therefore  has  both  the  right  and  the  duty  to 
obtain  all  needed  information  from  the  executive  agencies. 

We  have  referred  to  Chief  Justice  Taft’s  answer  to  the  foregoing 
argument  in  the  Myers  case — see  pages  3  and  4  of  this  memorandum. 
We  will  therefore  not  dwell  upon  it  here.  However,  it  is  well  to  point 
out  that  neither  the  resolution  nor  the  arguments  of  the  proponents 
are  new.  A  similar  resolution  was  introduced  in  the  Senate  in  the 
administration  of  Theodore  Roosevelt.  It  provided  that  every  public 
document  in  the  files  of  any  department  of  the  Government  relating 
to  any  subject  over  which  Congress  had  jurisdiction  was  subject  to 
the  call  or  inspection  of  the  Senate — Forty-third  Congressional  Re¬ 
cord  839,  1909;  Senate  Resolution  248,  Sixtieth  Congress,  second 
session. 

The  arguments  of  the  Senators  who  favored  adoption  of  the  resolu¬ 
tion  were:  Congress  was  responsible,  in  the  very  beginning  of  our 
Government,  for  creating  by  statute  the  executive  departments. 
What  Congress  created,  it  can  at  any  time  modify  by  statute  or 
entirely  abolish.  Since  Congress  created  the  departments,  the  heads 
of  those  departments  owe  their  principal  obligation  to  it.  Either 
House  of  Congress  may,  therefore,  demand  compliance  by  heads  of 
departments  with  calls  for  information  and  papers. 

Opponents  of  the  resolution  argued  that  it  was  impossible  to  settle 
a  controversy  with  the  executive  branch  by  means  of  a  resolution. 
Final  settlement  lay  “in  the  observance  by  both  Houses  of  Congress 
of  the  constitutional  relations  that  exist  between  the  coordinate 
departments  of  the  Government.”  Senator  Dolliver  asked  some 
pointed  questions  in  the  1909  debate  which  struck  at  the  vitals  of  the 
controversy.  He  said: 

"What  I  want  to  know  is,  where  Congress  gets  authority  either 
out  of  the  Constitution  or  the  laws  of  the  United  States  to  order  an 
executive  department  about  like  a  servant.”  (43  Congressional 
Record,  p.  3732  (1909).) 
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Senator  Rayner  answered  by  asserting  that  each  House  of  Congress 
had  the  power  to  order  anyone  that  had  information  or  documents 
coming  within  its  jurisdiction  and  control.  He  cited  the  Kilbourn 
and  Chapman  cases —Kilbourn  v.  Thompson  (103  U.  S.  168);  In  re 
Chapman  (166  U.  S.  661) — in  support.  Senator  Dolliver  replied  that 
those  cases  involved  private  citizens  who  had  refused  to  appear  and 
give  testimony  before  committees  of  the  Senate,  and  not  officials  of 
the  executive  departments — Forty-third  Congressional  Record,  page 
3732. 

Senator  Beveridge  made  the  point  that  “there  was  the  gravest 
possible  question  of  power  involved.”  He  went  on  to  assert  that, 
assuming  that  the  Senate  were  willing  to  ignore  all  the  precedents, 
beginning  in  Washington’s  day,  and  assuming  that  the  Senate  had 
the  power  to  demand  information  from  the  executive  departments, 
“to  whom  should  the  demand  go?  Should  it  not  go  to  the  President?” 
He  went  on  and  asked: 

“It  is  possible  that  the  Congress  should  not  direct  its  demand  for 
information  to  the  supreme  head  of  the  executive  departments?  All 
of  those  departments  act  in  unison.  It  is  to  the  efficiency  of  the  Gov¬ 
ernment  that  they  act  in  unison.  Shall  Congress  in  a  mood  of 
petulance  or  anything  else  go  over  the  head  of  the  President,  to  whom 
it  should  respectfully  prefer  its  request,  and  go  to  one  of  his  Cabinet 
members?  What  is  the  objection  to  having  the  President  direct  his 
various  Cabinet  officers  as  to  furnishing  the  information  demanded 
by  Congress?  That  question  has  not  even  been  touched  upon  in 
this  debate. 

“So  we  see  it  is  not  only  a  question  of  power,  but  it  is  also  a  question 
of  propriety.  It  occurs  to  me  that  a  President  would  be  seriously 
lacking  in  self-respect  who  did  not  resent  passing  over  his  head  to 
one  of  his  Cabinet  officers.”  9 

The  debate  also  developed  the  point  that  there  was  no  way  to 
enforce  the  resolution  if  the  President  directed  the  heads  of  depart¬ 
ments  to  disregard  it.  The  President  and  the  heads  of  departments, 
in  a  proper  case,  might  resolve  to  pay  no  attention  to  any  request 
for  documents;  passing  the  resolution,  therefore,  would  be  a  futile 
gesture — Forty-third  Congressional  Record,  pages  3730,  3732,  1909. 

The  resolution  did  not  come  to  a  final  vote. 

Professor  Willoughby,  in  his  well-known  treatise,  The  Constitutional 
Law  of  the  United  States,  discusses  the  resolution  and  refers  to  the 
foregoing  Senate  debate.  He  concludes  that  the  constitutionality 
of  the  position  taken  by  President  Theodore  Roosevelt  would  seem  to 
be  clear.  President  Roosevelt  had  refused  to  the  Senate  Judiciary 
Committee  the  information  which  the  Senate  resolution  aimed  to 
obtain,  and  had  instructed  Colonel  Knox,  the  head  of  the  Bureau  of 
Corporations,  Department  of  Commerce,  who  had  the  documents  in 
question,  to  ignore  a  subpena  requested  by  the  Senate  Judiciary 
Committee,  as  well  as  the  threat  of  that  committee  to  imprison 
Colonel  Knox  for  failure  to  honor  the  subpena. 

Referring  to  the  contests  between  Congress  and  the  Presidents  as  to 
the  right  of  the  former  to  compel  the  furnishing  to  it  of  information, 
Willoughby  states  that  it  has  been  established  that  the  President  may 
exercise  frill  discretion  as  to  what  information  he  will  furnish,  and 


•Ibid.,  3738  (1909). 
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what  he  will  withhold — W.  W.  Willoughby,  The  Constitutional  Law 
of  the  United  States,  second  edition,  1929,  pages  1488-1491;  see  also 
Forty-first  Congressional  Record,  pages  104,  105,  1906. 

The  Joint  Committee  on  the  Organization  of  Congress  published  a 
joint  committee  print  wherein  the  views  of  Prof.  Herman  Finer  of 
Harvard  University  are  contained.  We  quote  therefrom: 

“But  how  far  can  the  Executive  be  compelled  to  answer — this  is  the 
decisive  question.  It  would  seem  to  me  that  the  Executive  is  highly 
protected.  Impeachment  is  a  birch  rod  in  a  cupboard  too  far  away 
from  the  everyday  domestic  scene  to  worry  a  department  head. 
McGrain  v.  Daugherty  (237  U.  S.  135,  1927)  gives  a  wide  interpretation 
to  the  power  of  inquiry,  but  does  not  refer  to  those  who  currently 
hold  office,  as  against  the  Presidential  power  to  direct  them  not  to 
give  information. 

“In  1906  (Congressional  Record,  December  6,  1906),  the  gist  of  a 
Senate  debate  on  the  subject  of  obtaining  information  from  Cabinet 
officers,  even  when  directed  by  resolution  of  the  Senate,  was  that  infor¬ 
mation  had  been  withheld  in  whole  or  in  part  by  order  of  the  Presi¬ 
dent,  and  no  remedy  was  available.  Cleveland  (Senate,  March  1, 
1886)  supported  his  Attorney  General  in  refusing  information  to  the 
Senate. 

******* 

“*  *  *  It  is  the  President  who  has  the  sole  constitutional  authority 
to  see  that  the  laws  are  faithfully  executed,  with  the  vast  meaning 
this  phrase  has  acquired.  *  *  *  His  Cabinet  has  small  authority  dis¬ 
tinct  from  his  authority:  In  the  sense  that  really  matters  they  are 
subordinates.”  10 

Views  similar  to  those  expressed  by  Professors  Willoughby  and  Finer 
are  to  be  found  in  standard  texts  which  have  been  written  on  the 
Constitution  and  on  the  relationship  of  the  President  to  Congress: 

Charles  K.  Burdick,  former  dean  of  Cornell  Law  School  and  chair¬ 
man  of  the  Law  Revision  Commission  of  the  State  of  New  York, 
The  Law  of  the  American  Constitution,  1922,  pages  127-128. 

Edward  S.  Corwin,  The  President  :  Office  and  Powers,  1941,  pages 
213-214,  281. 

Ernest  J.  Eberling,  Congressional  Investigations,  1928,  page  282. 

John  H.  Finley  and  John  F.  Sanderson,  the  American  Executive 
and  Executive  Methods,  1908,  pages  199-200,  231-233,  264,  265. 

John  Philip  Hill,  the  Federal  Executive,  pages  55-56. 

Edward  Campbell  Mason,  Congressional  Demands  upon  the  Execu¬ 
tive  for  Information,  papers  of  the  American  Historical  Association, 
volume  5,  1891,  page  33. 

William  Rawle,  A  View  of  the  Constitution  of  the  United  States  of 
America,  1829,  pages  171-172. 

William  Howard  Taft,  Our  Chief  Magistrate  and  His  Powers,  1916, 
page  129.  *  » 

Woodrow  Wilson,  Constitutional  Government  in  the  United  States, 
1907,  pages  66-67,  76,  205. 

(b)  A  second  misconception  contained  in  Congressman  Hoffman’s 
answer  to  the  minority  report  is  the  statement  that  title  2  of  the  United 
States  Code,  section  192,  does  not  excuse  any  individual  from  answer- 

10  His  paper  bears  the  title  :  “Questions  to  the  Cabinent  in  the  British  Hous°  of  Commons:  Their  Appli¬ 
cability  to  the  United  States  Congress,"  Joint  Committee  Print,  79th  Cong.,  2d  sess.,  The  Organization  of 
Congress,  June  1946,  pp.  66,  57. 
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ing  process  issued  by  a  congressional  committee — House  Report  1595, 
part  2,  Eightieth  Congress,  second  session,  page  7. 

In  re  Chapman  (166  U.  S.  661)  involved  the  refusal  of  a  private 
individual  to  appear  as  a  witness  before  a  special  committee  of  the 
Senate.  He  was  tried  under  sections  102,  103,  and  104  of  the  Revised 
Statutes.  Those  sections  are  substantially  the  same  as  sections  192, 
193,  and  194  of  title  2,  United  States  Code.  The  Court  held  that 
Congress  had  the  power  to  enact  a  statute  to  enforce  the  attendance 
of  witnesses  and  to  compel  them  to  make  disclosure  of  evidence. 

The  Chapman  case  was  decided  in  1897.  For  approximately  40 
years  prior  to  that  decision,  there  had  been  a  law,  similar  to  the 
present  sections  192,  193,  and  194 — sections  102,  103,  and  104  of 
the  Revised  Statutes  aforementioned — designed  to  compel  the  testi¬ 
mony  of  witnesses  before  the  Houses  of  Congress.  Nevertheless,  in 
the  famous  Senate  debate  of  1886,  the  most  notable  debate  of  its 
kind  in  the  annals  of  Congress — that  debate  arose  out  of  the  refusal 
of  the  Attorney  General,  at  the  direction  of  President  Cleveland,  to 
furnish  the  Senate  with  the  reasons  for  the  removal  of  a  United 
States  attorney,  the  President  taking  the  position  that  the  records 
were  confidential  and  of  a  private  nature  despite  the  fact  that  they 
were  filed  with  the  Department  of  Justice;  the  records  were  never 
produced  to  the  Senate,  despite  a  strongly  worded  Senate  resolution 
directed  to  the  Attorney  General,  Seventeenth  Congress,  Record, 
pages  2211-2814,  of  1886 — and  in  the  Senate  debate  of  1909  referred 
to  above,  it  was  freely  admitted  that  there  was  no  statute  which 
compelled  the  head  of  a  department  to  give  information  or  papers 
to  the  Houses  of  Congress  against  the  President’s  wishes — Forty-third 
Congress,  Record,  page  3730,  1909,  and  page  3732;  see  also  Forty-first 
Congress,  Record,  pages  104,  105,  1906.  Moreover,  almost  from  the 
beginning  of  our  Government,  heads  of  departments  and  other  officials 
of  the  executive  branch  had  failed  to  comply,  on  the  ground  of  the 
national  public  interest  involved,  with  congressional  demands  for 
information  and  papers.  Not  in  a  single  instance  was  any  action 
ever  taken  by  the  Houses  of  Congress  against  a  head  of  a  department 
or  other  official  who  thus  refused  to  comply. 

It  must  be  concluded,  therefore,  that  while  sections  192,  193,  and 
194  of  title  2,  United  States  Code,  dealing  with  the  refusal  of  witnesses 
to  testify  in  congressional  investigations,  apply  to  private  citizens 
and  persons,  they  have  never  been  applied  to  the  executive  depart¬ 
ments  and,  indeed,  must  be  considered  inapplicable  to  them. 

(c)  Congressman  Hoffman’s  answer  to  minority  report,  in  dealing 
with  the  right  of  Congress,  states  that  “the  law  which  governs  us  is 
the  common  law,  the  Constitution  and  the  acts  of  Congress  as  inter¬ 
preted  by  the  courts — House  Report  1595,  part  2,  Eightieth  Congress, 
second  session,  page  4.  Of  course,  the  Constitution  and  the  acts  of 
Congress  as  interpreted  by  the  courts  are  authoritative.  The  follow¬ 
ing  quotation  from  the  Supreme  Court’s  decision  in  Kilbourn  v. 
Thompson  (103  U.  S.  168)  should,  however,  put  an  end  to  contentions 
that  precedents  which  were  relevant  to  English  parliamentary  investi¬ 
gations  apply  to  investigations  conducted  by  the  Congress: 

“We  are  of  opinion  that  the  right  of  the  House  of  Representatives 
to  punish  the  citizen  for  a  contempt  of  its  authority  or  a  breach  of  its 
privileges  can  derive  no  support  from  the  precedents  and  practices 
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of  the  two  houses  of  the  English  Parliament,  nor  from  the  adjudged 
cases  in  which  the  English  courts  have  upheld  these  practices  (p.  189). 
******* 

“It  is  believed  to  be  one  of  the  chief  merits  of  the  American  system 
of  written  constitutional  law,  that  all  the  powers  intrusted  to  govern¬ 
ment,  whether  State  or  national,  are  divided  into  the  three  grand 
departments,  the  executive,  the  legislative,  and  the  judicial.  That 
the  functions  appropriate  to  each  of  these  branches  of  government 
shall  be  vested  in  a  separate  body  of  public  servants,  and  that  the 
perfection  of  the  system  requires  that  the  lines  which  separate  and 
divide  these  departments  shall  be  broadly  and  clearly  defined.  It  is 
also  essential  to  the  successful  working  of  this  system  that  the  per¬ 
sons  intrusted  with  power  in  any  one  of  these  branches  shall  not  be 
permitted  to  encroach  upon  the  powers  confided  to  the  others,  upon 
that  each  shall  by  the  law  of  its  creation  be  limited  to  the  exercise 
of  the  powers  appropriate  to  its  own  department  and  no  other” 
(pp.  190-191). 

It  is  important  to  note  that  McGrain  against  Daugherty  and 
Sinclair  against  United  States,  supra,  both  referred  to  the  Kilbourn 
decision  and  to  the  restraints  which  it  imposed  on  the  congressional 
power  of  inquiry.  And  in  Barsky  against  United  States — Appendix 
District  of  Columbia,  No.  9602,  decided  March  18,  1948,  page  5 — the 
Court,  citing  the  Kilbourn  case  as  well  as  McGrain  against  Daugherty, 
said:  “The- congressional  power  of  inquiry  is  not  unrestricted.” 

It  is  clear  from  the  foregoing  that  the  President  and  the  heads 
of  departments  may  not  be  compelled  to  produce  papers  or  disclose 
information  in  their  possession  where,  in  their  judgment,  such  dis¬ 
closure  would  be  contrary  to  the  public  interest. 

It  is  worth  noting  that  President  Washington,  in  his  farewell 
address,  cautioned  against  the  dangers  resulting  from  the  encroach¬ 
ment  of  one  branch  of  the  Government  upon  another.  He  said: 

“It  is  important,  likewise,  that  the  habits  of  thinking  in  a  free 
country  should  inspire  caution  in  those  intrusted  with  its  administra¬ 
tion  to  confine  themselves  within  their  respective  constitutional 
spheres,  avoiding  in  the  exercise  of  the  powers  of  one  department  to 
encroach  upon  another.  The  spirit  of  encroachment  tends  to  con¬ 
solidate  the  powers  of  all  departments  in  one,  and  thus  to  create, 
whatever  the  form  of  government,  a  real  despotism.”  11 

House  Joint  Resolution  342  is  a  clear  example  of  an  encroachment 
by  the  legislative  branch  upon  the  executive  branch. 

THE  RIGHT  OF  THE  PRESIDENT,  AND  THE  HEADS  OF  DEPARTMENTS, 
IN  THE  NATIONAL  PUBLIC  INTEREST,  TO  KEEP  INFORMATION  AND 
PAPERS  IN  THE  EXECUTIVE  DEPARTMENTS  CONFIDENTIAL — THE 
VIEWS  OF  TEXT  WRITERS 

William  Howard  Taft,  Chief  Magistrate,  1916: 

“The  President  is  required  by  the  Constitution  from  time  to  time 
to  give  to  Congress  information  on  the  state  of  the  Union,  and  to 
recommend  for  its  consideration  such  measures  as  he  shall  judge 
necessary  and  expedient,  but  this  does  not  enable  Congress  or  either 
House  of  Congress  to  elicit  from  him  confidential  information  which 
he  has  acquired  for  the  purpose  of  enabling  him  to  discharge  his 


11  Richardson,  Messages  and  Papers  of  the  Presidents,  vol.  1,  p.  219. 
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constitutional  duties,  if  he  does  not  deem  the  disclosure  of  such 
information  prudent  or  in  the  public  interest”  (p.  129). 

Westel  Woodbury  Willoughby,  the  Constitutional  Law  of  the  United 
States,  1929,  volume  III: 

“The  constitutional  obligation  that  the  President  shall  from  time 
to  time  give  to  the  Congress  information  of  the  State  of  the  Union, 
and  recommend  to  their  consideration  such  measures  as  he  shall  judge 
necessary  and  expedient  has,  upon  occasion,  given  rise  to  controversy 
between  Congress  and  the  President  as  to  the  right  of  the  former  to 
compel  the  furnishing  to  it  of  information  as  to  specific  matters.  As 
a  result  of  these  contests  it  is  practically  established  that  the  President 
may  exercise  a  full  discretion  as  to  what  information  he  will  furnish, 
and  what  he  will  withhold. 

“The  discretionary  right  of  the  President  to  refuse  information  to 
Congress  has  been  exercised  from  the  earliest  times”  (sec.  968,  p.  1488). 

Professor  Willoughby  cites  the  “vigorous  and  long-continued  con¬ 
troversy”  which  was  waged  in  Cleveland’s  administration  as  to  the 
)  right  of  the  Senate  or  of  its  committees  to  obtain  from  the  office  of  the 
Attorney  General  certain  papers  bearing  upon  certain  suspensions 
from  office  made  by  the  President.  Willoughby  also  cites  the  con¬ 
troversy  in  1909,  in  Theodore  Roosevelt’s  administration  when  the 
Attorney  General,  on  the  President’s  instructions,  refused  to  divulge 
to  a  Senate  committee  the  reasons  for  nonaction  by  the  Department 
of  Justice  in  the  United  States  Steel  Co.  case,  for  violation  by  it  of 
the  Antitrust  Act  of  1890.  Willoughby  cites  Roosevelt’s  classic 
statement  to  the  Senate: 

“Heads  of  the  executive  departments  are  subject  to  the  Constitu¬ 
tion,  and  to  the  laws  passed  by  Congress  in  pursuance  of  the  Con¬ 
stitution,  and  to  the  directions  of  the  President  of  the  United  States, 
but  to  no  other  direction  whatever”  (sec.  968,  p.  1490). 

Willoughby  concludes  his  comments  on  the  Cleveland  and  Roosevelt 
controversies  with  the  Senate,  as  follows: 

“The  constitutionality  of  the  positions  taken  by  Presidents  Cleve¬ 
land  and  Roosevelt  would  seem  to  be  clear”  (sec.  968,  p.  1491). 

Charles  K.  Burdick,  the  Law  of  the  American  Constitution,  1922: 

“Sec.  51.  The  Supreme  Court’s  attitude  toward  political  questions: 
The  legislative  and  executive  branches  of  Government  are  essentially 
the  political  branches,  and  with  the  exercise  of  their  distinctively 
political  powers  the  judiciary  will  not  interfere.  On  this  point  Chief 
Justice  Marshall  said: 

“  ‘Bv  the  Constitution  of  the  United  States,  the  President  is 
invested  with  certain  important  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion,  and  is  accountable  only  to  his 
country  in  his  political  character,  and  to  his  own  conscience.  To  aid 
him  in  the  performance  of  these  duties,  he  is  authorized  to  appoint 
certain  officers,  who  act  by  his  authority  and  in  conformity  with  his 
orders. 

“  ‘In  such  cases  their  acts  are  his  acts;  and  whatever  opinion  may  be 
entertained  of  the  manner  in  which  executive  discretion  may  be  used, 
still  there  exists,  and  can  exist,  no  power  to  control  that  discretion. 
The  subjects  are  political.  They  respect  the  Nation,  not  individual 
rights,  and  being  entrusted  to  the  Executive,  the  decision  of  the 
Executive  is  conclusive.  The  application  of  this  remark  will  be  per¬ 
ceived  by  adverting  to  the  act  of  Congress  for  establishing  the  depart- 
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ment  of  foreign  affairs.  This  officer  as  his  duties  were  prescribed  by 
that  act,  is  to  conform  precisely  to  the  will  of  the  President.  He  is 
the  mere  organ  by  which  that  will  is  communicated.  The  acts  of 
such  an  officer,  as  an  officer,  can  never  be  examinable  by  the  courts’  ” 
(pp.  127-128). 

Prof.  Herman  Finer,  Harvard  University,  in  a  paper  entitled  “Ques¬ 
tions  to  the  Cabinet  in  the  British  House  of  Commons:  Their  Applica¬ 
bility  to  the  United  States  Congress”: 

“But  how  far  can  the  Executive  be  compelled  to  answer — this  is 
the  decisive  question. 

“In  1906  (Congressional  Record,  Dec.  6,  1906),  the  gist  of  a  Senate 
debate  on  the  subject  of  obtaining  information  from  Cabinet  officers, 
even  when  directed  by  resolution  of  the  Senate,  was  that  information 
had  been  withheld  in  whole  or  in  part  by  order  of  the  President,  and 
no  remedy  was  available.  Cleveland  (Senate,  March  1,  1886)  sup¬ 
ported  his  Attorney  General  in  refusing  information  to  the  Senate. 

“On  January  6,  i 909,  Theodore  Roosevelt  resisted  a  Senate  demand 
for  information  on  certain  administrative  proceedings,  arguing:  ‘I  do 
not  conceive  it  to  be  within  the  authority  of  the  Senate  to  give  direc¬ 
tions  of  this  character  to  the  head  of  an  executive  department,  or 
demand  the  reasons  for  his  action.  Heads  of  executive  departments 
are  subject  to  the  Constitution,  and  to  the  direction  of  the  President 
of  the  United  States,  but  to  no  other  direction  whatever.’ 

“As  for  the  President  himself,  Professor  Corwin’s  opinion  is  authori¬ 
tative  (the  President,  p.  444);  it  is  certain  that  a  congressional  investi¬ 
gating  committee  could  not  require  the  President  to  attend  its  proceed¬ 
ings,  answer  questions,  or  produce  documents. 

******* 

“It  is  the  President  who  has  the  sole  constitutional  authority  to  see 
that  the  laws  are  faithfully  executed,  with  the  vast  meaning  this  phrase 
has  acquired — the  maker  of  the  Republic’s  policy,  the  watcher  of  the. 
finances,  the  supreme  manager  of  the  machinery  of  administration. 
He  is  responsible  for  the  every-day  conduct  of  foreign  affairs.  His 
Cabinet  has  small  authority  distinct  from  his  authority:  In  the  sense 
that  really  matters  they  are  subordinates.”  (Joint  Committee  Print, 
79th  Cong.,  2d  sess.,  The  Organization  of  Congress,  June  1946,  pp. 
56,  57.) 

Edward  Campbell  Mason,  in  a  paper  entitled  “Congressional  De¬ 
mands  Upon  the  Executive  for  Information,”  asks  the  question: 
“Can  the  President  of  the  United  States  or  his  subordinates  in  the 
executive  department  be  compelled  to  transmit  papers  or  give  infor¬ 
mation  to  Congress?” — Papers  of  the  American  Historical  Association, 
volume  5,  1891,  page  33. 

The  instances  which  he  examined  did  not  disclose  any  power  suffi¬ 
cient  to  compel  compliance.  While  the  House  may  lay  claim  to  the 
necessary  power  because  of  its  authority  in  impeachments,  such  power 
was  never  exercised  or  even  clearly  defined.  The  author  next  turns 
to  the  power  of  the  Senate  to  act  as  in  imoeachment  proceedings  and 
inquiries  whether  the  Senate  can  compel  the  Executive  to  furnish 
information.  However,  since  a  court  has  not  the  power  to  compel 
an  executive  officer  to  disclose  matters  which,  in  his  opinion,  should 
be  kept  secret,  it  would  appear  to  follow  that,  unless  the  Constitution 
grants  such  power,  the  Senate  likewise  cannot  compel  disclosure  of 
confidential  information. 
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The  foregoing  reasoning  led  Mr.  Mason  to  conclude  that  the  Con¬ 
gress  may  not  compel  the  Executive  to  give  information  by  its  power 
of  impeachment.  He  refers  to  United  States  Revised  Statutes  102, 
103,  and  104,  which  were  passed  in  1857.  Those  give  either  branch 
of  Congress  the  right  to  summon  witnesses.  It  would  appear,  how¬ 
ever,  that  the  Executive  is  outside  the  operation  of  that  power. 

“If  my  reasoning  is  sound,  Congress  derives  no  power  from  its  legis¬ 
lative  authority  to  compel  the  President  or  the  officers  under  him  in 
the  executive  department  to  furnish  papers  or  to  testify”  (ibid.,  p.  40). 

Finally  the  author  urges  a  practical  argument  against  coercing  the 
executive  branch.  The  three  departments  of  our  Government  are 
supreme  and  independent.  It  would  be  impossible  for  the  Congress 
to  coerce  the  executive  branch  except  by  a  resort  to  arms.  While  a 
President  might  be  impeached  for  high  crimes  and  misdemeanors,  the 
author  concedes  that  it  is  difficult  to  imagine  an  impeachment  based 
on  a  refusal  to  furnish  information.  Such  a  refusal  is  neither  a  crime 
nor  a  misdemeanor. 

John  Philip  Hill,  the  Federal  Executive: 

“Courts  cannot  usually  call  upon  heads  of  departments  to  answer 
in  relation  to  official  acts.  The  court  said,  in  Decatur  v.  Paulding  (14 
Peters,  522),  that  many  acts  required  of  the  heads  of  the  executive 
departments  required  use  of  discretion,  and  where  not  purely  min¬ 
isterial  were  not  subject  to  order  of  the  courts”  (p.  55). 

On  the  point  that  the  President  is  responsible  for  all  acts  of  his 
Cabinet  and  heads  of  departments,  the  author  states: 

“The  position  of  the  heads  of  the  executive  departments  is  summed 
up  in  Cooley’s  Blaekstone’s  Commentaries  (book  1,  pp.  231  and  236). 
He  there  states:  ‘The  President,  not  the  Cabinet,  is  responsible  for 
all  the  measures  of  the  administration,  and  whatever  is  clone  by  one 
of  the  heads  of  departments  is  considered  as  done  by  the  President, 
through  the  proper  executive  agent.  In  this  fact  consists  one  im¬ 
portant  difference  between  the  Executive  (King)  of  Great  Britain  and 
of  the  United  States;  the  acts  of  the  former  being  considered  as  those 
of  Ins  advisers,  who  alone  are  responsible  therefor,  while  the  acts  of 
the  advisers  of  the  America  i  Executive  are  considered  as  directed 
and  controlled  by  him’  ”  (ibid.,  pp.  55-56). 

Ernest  J.  Eberling,  Congressional  Investigations,  1928: 

“It  is  also  true  that  congressional  committees  in  their  ardor  to 
investigate  have  at  times  pushed  their  demands  to  a  point  where 
compliance  with  them  would  have  interfered  with  the  Executive  in 
the  discharge  of  his  constitutional  duties.  It  would  seem  that  the 
Executive  is  justified  in  resisting,  therefore,  any  demand  when  it  is 
believed  that  compliance  therewith  would  be  incompatible  with  the 
public  interest.  Members  of  Congress  have  frequently  admitted 
this  point.  The  decision  of  the  Executive  in  the  case  of  a  dispute 
must  necessarily  be  final.  The  question  would  not  be  justiciable  and 
the  infliction  of  punishment  by  one  coordinate  branch  upon  the  other 
would  be  wholly  repugnant  to  the  constitutional  scheme.  The 
Executive,  no  less  than  Congress,  is  accountable  directly  to  the  people 
and  the  ultimate  decision  must  rest  in  such  matters  with  the 
electorate”  (p.  282). 

Woodrow  Wilson,  Constitutional  Government  in  the  United  States, 
1907: 

“As  legal  executive,  his  constitutional  aspect,  the  President  cannot 
be  thought  of  alone.  He  cannot  execute  laws.  Their  actual  daily 
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execution  must  be  taken  care  of  by  the  several  executive  departments 
and  by  the  now  innumerable  body  of  Federal  officials  throughout  the 
country.  In  respect  of  the. strictly  executive  duties  of  his  office  the 
President  may  be  said  to  administer  the  Presidency  in  conjunction 
with  the  members  of  his  Cabinet,  like  the  chairman  of  a  commission. 
He  is  even  of  necessity  much  less  active  in  the  actual  carrying  out  of 
the  law  than  are  his  colleagues  and  advisers.  It  is  therefore  becoming 
more  and  more  true,  as  the  business  of  the  Government  becomes  more 
and  more  complex  and  extended,  that  the  President  is  becoming  more 
and  more  a  political  and  less  and  less  an  executive  officer.  His 
executive  pow  ers  are  in  commission,  while  his  political  powers  more 
and  more  center  and  accumulate  upon  him  and  are  in  their  very 
nature  personal  and  inalienable  (pp.  66-67). 

“Upon  analysis,  it  seems  to  mean  this:  the  Cabinet  is  an  executive, 
not  a  political  body.  The  President  cannot  himself  be  the  actual 
executive;  he  must  therefore  find,  to  act  in  his  stead,  men  of  the  best 
legal  and  business  gifts,  and  depend  upon  them  for  the  actual  adminis¬ 
tration  of  the  Government  in  all  its  daily  activities  (p.  76). 

“Fortunately,  the  Federal  Executive  is  not  dispersed  into  its  many 
elements  as  the  executive  of  each  of  our  States  is.  *  *  *  But  in  the 
Federal  Government  the  Executive  is  at  least  in  itself  a  unit.  Every¬ 
one  subordinate  to  the  President  is  appointed  by  him  and  responsible 
to  him,  both  legally  and  politically.  He  can  control  the  personnel 
and  the  action  of  the  whole  of  the  great  ‘department’  of  government 
of  which  he  is  the  head.  *  *  *  The  three  great  functions  of  govern¬ 
ment  are  not  to  be  merged  or  even  drawn  into  organic  cooperation,  but 
are  to  be  balanced  against  one  another  in  a  safe  counterpoise.  They 
are  interdependent  but  organically  disassociated;  must  cooperate,  and 
yet  are  subject  to  no  common  authority”  (p.  205). 

John  H.  Finley  and  John  F.  Sanderson,  the  American  Executive  and 
Executive  Methods,  1908: 

“The  President  has  always  exercised  a  discretion  as  to  giving  or 
withholding  information  upon  the  request  of  either  House  for  it. 
Thus  President  Washington  declined  to  communicate  to  the  House  of 
Representatives  the  correspondence  relating  to  the  British  treaty. 
President  Jackson  in  1833  withheld  certain  pending  matters  relating 
to  the  Maine  boundary  dispute;  and  President  Tyler  in  1842  declined 
to  lay  before  the  House  of  Representatives  the  conditions  of  the  same 
affair.  President  Polk  in  1845  in  like  manner  withheld  information 
from  the  Senate  as  to  the  pending  proceedings  for  the  annexation  of 
Texas,  and  in  1848  declined  to  lay  before  the  House  the  instructions 
given  as  to  the  negotiation  of  the  treaty  with  Mexico.  President 
Fillmore  declined  to  comply  with  a  request  of  the  Senate  made  in 
legislative  session  for  information  as  to  negotiations  with  the  Sandwich 
Islands.  President  Buchanan  declined  to  lay  before  the  Senate  the 
correspondence  relating  to  the  slave  ship  Wanderer,  and  President 
Lincoln  likewise  declined  on  March  26,  1861,  to  communicate  Major 
Anderson’s  dispatches  from  Fort  Sumter.  These  instances  are  re¬ 
ferred  to  as  examples  of  a  general  practice  (pp.  199-200). 

“The  executive  theory  of  the  relations  of  the  President  with  the 
heads  of  departments  is  that  where  the  law  confers  a  discretion  upon 
one  of  them,  that  discretion  is  subject  to  his  discretion  and  control. 
This  theory  received  an  elaborate  consideration  and  statement  from 
Attorney  General  Cushing.  After  reciting  the  relevant  terms  of  the 
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acts  of  Congress  constituting  the  several  executive  departments,  he 
said:  ‘But  through  all  these  successive  changes  in  detail,  the  theory  of 
departmental  administration  continued  unchanged,  viz:  Executive 
departments  with  heads  thereof  discharging  their  administrative 
duties  in  such  manner  as  the  President  should  direct,  and  being  in 
fact  the  executors  of  the  will  of  the  President.  All  the  statutes  of  de¬ 
partmental  organization,  except  one,  expressly  recognize  the  direction 
of  the  President,  and  in  that  one,  the  Interior,  it  is  implied,  because 
the  duties  assigned  to  it  are  not  new  ones,  but  such  as  had  been  exer¬ 
cised  by  other  departments.  It  could  not,  as  a  general  rule,  be  other¬ 
wise,  because  in  the  President  is  the  Executive  power  vested  by  the 
Constitution,  and  also  because  of  the  constitutional  provision  that  he 
shall  take  care  that  the  laws  be  faithfully  executed,  thus  making  him, 
not  only  the  depository  of  the  Executive  power,  but  the  responsible 
executive  minister  of  the  United  States.’ 

“And  again  he  said:  ‘I  hold  that  no  head  of  a  department  can  law¬ 
fully  perform  an  official  act  against  the  will  of  the  President,  and  that 
will  is  by  the  Constitution  to  govern  the  performance  of  such  acts. 
If  it  were  not  thus,  Congress  might,  by  statute,  so  divide  and  transfer 
the  Executive  power  as  utterly  to  subvert  the  Government,  and  to 
change  it  into  a  parliamentary  despotism,  like  that  of  Venice  or  Great 
Britain,  with  a  nominal  executive  chief  utterly  powerless — whether 
under  the  name  of  doge  or  king,  or  president,  would  be  of  little  account 
so  far  as  regards  the  maintenance  of  the  Constitution’  (pp.  231-233). 

“Heads  of  departments,  in  the  exercise  of  a  sound  discretion,  may 
decline  to  furnish  communications  or  papers  in  their  custody  in 
response  to  legal  process;  they  would  be  justified  in  representing  to  the 
court  that  upon  public  considerations  they  declined  to  furnish  them. 
‘The  administration  of  justice  is  only  part  of  the  conduct  of  the  affairs 
of  any  State  or  Nation,  and  is,  with  respect  to  the  production  or  non- 
production  of  papers  from  the  files  of  an  executive  department,  subject 
to  the  general  welfare  of  the  community.’  And  executive  regulations 
prescribing  rules  as  to  the  production  or  nonproduction  of  such  docu¬ 
ments  have  been  sustained”  (pp.  264-265). 

Edward  S.  Corwin,  the  President:  Office  and  Powers,  1941: 

“Another  precedent  of  great  significance  from  Washington’s  admin¬ 
istration  was  the  first  President’s  refusal  in  1796  to  comply  with  a  call 
from  the  House  of  Representatives  for  papers  relative  to  the  negotia¬ 
tion  of  the  Jay  Treaty.  The  demand  was  originally  fathered  by 
Madison,  and  presumably  reflected  the  theory  of  Helvidius  that  the 
President’s  diplomatic  role  is  chiefly  instrumental  of  the  national 
legislative  power  in  the  realm  of  foreign  relationship.  Washington’s 
declination,  nevertheless,  he  now  conceded  to  be  proper  so  far  as  it 
represented  the  President’s  deliberate  judgment  that  the  papers  were 
‘of  a  nature  that  did  not  permit  of  disclosure  at  this  time.’  The  con¬ 
cession  so  broadened  the  force  of  the  precedent  that  nowadays  a 
President  feels  free  by  the  same  formula  to  decline  information  even 
to  his  constitutional  partner  in  treaty  making,  whereas  Washington’s 
refusal  rested  primarily  on  his  denial  that  the  House  was  entitled  to 
discuss  the  merits  of  a  treaty.  In  1906  a  debate  arose  in  the  Senate 
over  the  adventurous  foreign  policy  of  the  first  Roosevelt,  in  the  course 
of  which  the  entire  ground  that  had  been  covered  by  Pacificus  and 
Helvidius  more  than  a  century  before  was  retraveled,  Senator  Spooner 
assuming  the  Hamiltonian  part,  Senator  Bacon  the  Madisonian.  In 
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the  face  of  his  general  position  Bacon  conceded  that  ‘the  question  of 
the  President’s  sending  or  refusing  to  send  any  communication  to  the 
Senate  is  not  to  be  judged  by  legal  right,  but  [is]  *  *  *  one  of  courtesy 
between  the  President  and  that  body.’ 12  The  record  of  practice 
amply  bears  out  this  statement. 

“The  further  question  arises,  whether  the  President’s  duty  ‘from 
time  to  time  [to]  give  to  the  Congress  information  of  the  state  of  the 
Union’  infers  the  duty  to  give  them  such  information  as  the  Houses, 
or  either  of  them,  may  desire,  providing  he  is  in  possession  of  it.  The 
answer  established  by  practice  from  the  beginning  is  that  the  President 
is  complete  master  of  the  situation  and  is  entitled  to  select  both  the 
occasions  of  his  communications  and  their  content.  Thus  neither  the 
President  nor  the  Secretary  of  State  is  ever  ‘directed’  by  the  Houses 
to  furnish  desired  information  or  papers,  but  only  ‘requested’  to  do 
so,  and  then  only  if  it  is  ‘in  the  public  interest’  and  they  should  com¬ 
ply — a  question  left  to  be  determined  by  the  President.  More  than 
that,  however,  Presidents  have  sometimes  intervened  to  exonerate 
other  heads  of  departments  than  the  Secretary  of  State,  and  even 
lesser  administrative  officials,  from  responding  to  congressional  de¬ 
mands  for  information,  either  on  the  ground  that  the  papers  sought 
were  ‘private,’  ‘unofficial,’  or  ‘confidential,’  or  that  the  demand 
amounted  to  an  unconstitutional  invasion  of  Presidential  discre¬ 
tion”  13  (p.  281). 

William  Rawle,  A  View  of  the  Constitution  of  the  United  States  of 
America,  1829: 

“It  is  the  duty  of  the  President  from  time  to  time  to  give  Congress 
information  of  the  state  of  the  Union;  *  *  *  yet  it  has  been  always 
understood  that  he  is  not  required  to  communicate  more  than,  in  his 
apprehension,  may  be  consistent  with  the  public  interests.  Either 
House  may  at  any  time  apply  to  him  for  information;  and,  in  the 
regular  course  of  government,  can  apply  only  to  him,  where  the 
matter  inquired  of,  is  principally  under  his  superintendence  and 
direction,  although  they  frequently  exercise  the  right  to  call  upon  the 
chief  officers  of  executive  departments,  on  matters  peculiarly  apper¬ 
taining  to  them,  and  in  like  manner  occasionally  refer  to  the  Attorney 
General  of  the  United  States  on  subjects  appropriate  to  his  office. 
The  applications  directly  to  the  President,  are  generally  accompanied 
with  a  qualification  evincing  a  correct  sense  of  the  obligation  on  his 
part  to  avoid  or  suspend  disclosures,  by  which  the  public  interest, 
that  both  are  bound  to  keep  in  view,  might  be  affected. 

“Such  disclosures  the  legislature  in  general  expressly  disclaims.  In 
recurrence  to  our  history,  it  must  be  obvious,  that  these  official  com¬ 
munications  are  chargeable  with  being  rather  more  full  and  liberal 
than  is  common  in  other  countries.  In  support  of  the  practice  it 
has  been  said,  that  in  republics  there  ought  to  be  few  or  no  secrets; 
an  illusory  opinion,  founded  on  ideal  conceptions,  and  at  variance 
with  the  useful  practice  of  mankind.  If  all  the  transactions  of  a 
cabinet,  whether  in  respect  to  internal  or  external  business,  were 
regularly  exhibited  to  the  public  eys,  its  own  operations  would  be  im¬ 
peded  ;  the  public  mind  be  perplexed,  and  improper  advantages  would 

12  Refers  to  supporting  authority  cited  by  Corwin  on  p.  404,  in  particular  the  Senate  debate  of  December  6, 
1906  [Congressional  Record],  pp.  213-214. 

13  Refers  to  President  Cleveland’s  special  message  to  the  Senate  of  March  1,  1886,  vindicating  the  Attorney 
General’s  refusal  to  comply  with  a  demand  for  certain  documents  relating  to  the  suspension  of  George  M. 
Duskin  from  office;  rIso  President  Roosevelt’s  special  message  of  January  6,  1909,  giving  his  reasons  for 
directing  the  Attorney  General  not  to  reply  to  a  resolution  of  the  Senate,  which  asked  the  reasons  for  failure 
by  the  Attorney  General  to  prosecute  the  Tennessee  Coal  &  Iron  Co. 
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sometimes  be  taken.  Foreign  powers,  pursuing  as  they  invariably 
do,  a  different  course  themselves,  would  justly  object  to  such  pro¬ 
ceeding”  (pp.  171-172). 

THE  RIGHT  OF  THE  PRESIDENT  AND  THE  HEADS  OF  DEPARTMENTS,  IN 

THE  NATIONAL  PUBLIC  INTEREST,  TO  KEEP  INFORMATION  AND 

PAPERS  IN  THE  EXECUTIVE  DEPARTMENTS  CONFIDENTIAL - SUPREME 

COURT  CASES 

Marbnry  v.  Aladison  (1  Cranch  137,  143,  144  (1803))  defines  the 
limits  at  which  a  court  must  stop  when  the  head  of  a  department 
invokes  the  privilege  that  the  information  sought  from  him  is  confi¬ 
dential  and  cannot  be  disclosed.  The  court  wished  to  ascertain 
certain  facts  relating  to  a  commission  which  had  been  issued  by 
President  Adams  to  one  Marbury.  To  that  end  it  summoned  Levi 
Lincoln,  the  Attorney  General,  before  it  for  questioning.  Mr.  Lincoln 
objected  to  answering  the  questions.  While  he  respected  the  court’s 
)  jurisdiction,  “he  felt  himself  delicately  situated  between  his  duty  to 
this  court,  and  the  duty  he  conceived  owed  to  an  executive  depart¬ 
ment” — pages  143-144. 

He  was  acting  as  Secretary  of  State  at  the  time  when  the  transaction 
in  question  had  happened.  He  was,  therefore,  of  the  opinion  that  he 
was  not  bound  to  answer  “as  to  any  facts  which  came  officially  to  his 
knowledge  while  acting  as  Secretary  of  State” — page  143. 

The  Court  said,  that  if  Mr.  Lincoln  wished  time  to  consider  what 
answers  he  should  make,  they  would  give  him  time;  but  they  had  no 
doubt  he  ought  to  answer.  There  was  nothing  confidential  required 
to  be  disclosed.  If  there  had  been,  he  was  not  obliged  to  answer  it; 
and  if  he  thought  that  anything  was  communicated  to  him  in  con¬ 
fidence,  he  was  not  bound  to  disclose  it — page  144. 

The  rule  of  law  was  stated  by  the  Court  as  follows : 

“By  the  Constitution  of  the  United  States,  the  President  is  invested 
with  certain  important  political  powers,  in  the  exercise  of  which  he  is 
to  use  his  own  discretion,  and  is  accountable  only  to  his  country  in  his 
political  character,  and  to  his  own  conscience.  To  aid  him  in  the 
performance  of  these  duties,  he  is  authorized  to  appoint  certain 
officers,  who  act  by  his  authority,  and  in  conformity  with  his  orders. 

1  In  such  cases,  their  acts  are  his  acts;  and  whatever  opinion  may  be 
entertained  of  the  manner  in  which  executive  discretion  may  be  used, 
still  there  exists,  and  can  exist,  no  power  to  control  that  discretion. 
The  subjects  are  political:  They  respect  the  Nation,  not  individual 
rights,  and  being  entrusted  to  the  Executive,  the  decision  of  the 
Executive  is  conclusive”  (p.  164). 

Judge  Marshall  spoke  of  the  intimate  political  relation  between  the 
President  and  the  heads  of  departments: 

“1.  *  *  *  The  intimate  political  relation  subsisting  between  the 
President  of  the  United  States  and  the  heads  of  departments  neces¬ 
sarily  renders  any  legal  investigation  of  the  acts  of  one  of  those  high 
officers  peculiarly  irksome,  as  well  as  delicate;  and  excites  some  hesi¬ 
tation  with  respect  to  the  propriety  of  entering  into  such  investiga¬ 
tion.  *  *  * 

<<*  *  *  THe  province  of  the  court  is,  solely,  to  decide  on  the  rights 
of  individuals,  not  to  inquire  how  the  executive,  or  executive  officers, 
perform  duties  in  which  they  have  discretion.  Questions  in  their 
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nature  political,  or  which  are,  by  the  Constitution  and  laws,  submitted 
to  the  executive,  can  never  be  made  in  this  court”  (pp.  168-170). 

State  of  Mississippi  v.  Johnson  (71  U.  S.  475  (1866)):  The  court 
hold  that  the  President  of  the  United  States  could  not  be  restrained 
by  injunction  from  carrying  into  effect  an  act  of  Congress  which  was 
alleged  to  be  unconstitutional.  The  court  held  that  it  had  no  power 
to  compel  the  President  to  perform  executive  and  political  duties. 
We  quote: 

“Very  different  is  the  duty  of  the  President  in  the  exercise  of  the 
power  to  see  that  the  laws  are  faithfully  executed,  and  among  these 
laws  the  acts  named  in  the  bill.  *  *  *  The  duty  thus  imposed  on 
the  President  is  in  no  just  sense  ministerial.  It  is  purely  executive 
and  political. 

“An  attempt  on  the  part  of  the  judicial  department  of  the  Govern¬ 
ment  to  enforce  the  performance  of  such  duties  by  the  President 
might  be  justly  characterized,  in  the  language  of  Chief  Justice  Mar¬ 
shall,  ‘an  absurd  and  excessive  extravagance’  (p.  499). 

“The  Congress  is  the  legislative  department  of  the  Government;  I 
the  President  is  the  executive  department.  Neither  can  be  restrained 
in  its  action  by  the  judicial  department;  though  the  acts  of  both, 
when  performed,  are,  in  proper  cases,  subject  to  its  cognizance. 

“The  impropriety  of  such  interference  will  be  clearly  seen  upon  con¬ 
sideration  of  its  possible  consequences”  (p.  500). 

A  case  frequently  cited  by  courts  and  text  writers  is  Appeal  of 
Hartranft  (85  Penn.  State,  Rep.  433  (1877)).  The  court  said: 

“We  had  better  at  the  outstart  recognize  the  fact,  that  the  executive 
department  is  a  coordinate  branch  of  the  Government,  with  power  to 
judge  what  should  or  should  not  be  done,  within  its  own  department, 
and  what  of  its  own  doings  and  communications  should  or  should  not 
be  kept  secret,  and  that  with  it,  in  the  exercise  of  these  constitutional 
powers,  the  courts  have  no  more  right  to  interfere  than  has  the 
executive,  under  like  conditions,  to  interfere  with  the  courts.  *  *  * 

“*  *  *  We  are  inclined  to  think  the  conclusion  thus  reached  is 
wise  and  discreet;  and  it  is  supported  by  the  best  text  writers  of  our 
times.  These  state  the  law  to  be,  that  the  President  of  the  United 
States,  the  governors  of  the  several  States  and  their  cabinet  officers, 
are  not  bound  to  produce  papers  or  disclose  information  committed  . 
to  them,  in  a  judicial  inquiry,  when,  in  their  own  judgment,  the  dis-  ( 
closure  would,  on  public  grounds,  be  inexpedient  (1  Greenf.  on  Ev., 
sec.  251;  1  Whart.  Law  of  Ev.,  sec.  604).  Thus,  the  question  of  the 
expediency  or  inexpediency  of  the  production  of  the  required  evidence 
is  referred,  not  to  the  judgment  of  the  court  before  which  the  action 
is  trying,  but  of  the  officer  who  has  that  evidence  in  his  possession” 
(pp.  445,  447). 
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“Opinion  of  the  Attorney  General  of  the  United  States 

“position  of  the  executive  department  regarding  investigative 

REPORTS 

“(It  is  the  position  of  the  Department  of  Justice,  restated  now  with 
the  approval  and  at  the  direction  of  the  President,  that  all  investiga¬ 
tive  reports  are  confidential  documents  of  the  executive  department 
and  that  congressional  or  public  access  thereto  would  not  be  in  the 
public  interest.) 

“(This  accords  with  the  conclusions  reached  by  a  long  line  of  pred¬ 
ecessors  in  the  office  of  Attorney  General  and  with  the  position 
taken  by  thePresident  from  time  to  time  since  Washington’s  admin¬ 
istration;  and  this  discretion  in  the  executive  branch  has  been  upheld 
and  respected  by  the  judiciary.) 

“April  30,  1941. 

“Hon.  Carl  Vinson, 

“Chairman,  House  Committee  on  Naval  Affairs. 

“My  Dear  Mr.  Vinson:  I  have  your  letter  of  April  23,  request¬ 
ing  that  your  committee  be  furnished  with  all  Federal  Bureau  of 
Investigation  reports  since  June  1939,  together  with  all  future  reports, 
memorandums,  and  correspondence,  of  the  Federal  Bureau  of  Investi¬ 
gation,  or  the  Department  of  Justice,  in  connection  with  ‘investiga¬ 
tions  made  by  the  Department  of  Justice  arising  out  of  strikes,  sub¬ 
versive  activities  in  connection  with  labor  disputes,  or  labor  disturb¬ 
ances  of  any  kind  in  industrial  establishments  which  have  naval  con¬ 
tracts,  either  as  prime  contractors  or  subcontractors.’ 

“Your  request  to  be  furnished  reports  of  the  Federal  Bureau  of 
Investigation  is  one  of  the  many  made  by  congressional  committees. 
I  have  on  my  desk  at  this  time  two  other  such  requests  for  access  to 
Federal  Bureau  of  Investigation  files.  The  number  of  these  requests 
would  alone  make  compliance  impracticable,  particularly  where  the 
requests  are  of  so  comprehensive  a  character  as  those  contained  in 
your  letter.  In  view  of  the  increasing  frequency  of  these  requests,  I 
desire  to  restate  our  policy  at  some  length,  together  with  the  reasons 
which  require  it. 

“It  is  the  position  of  this  Department,  restated  now  with  the 
approval  of  and  at  the  direction  of  the  President,  that  all  investi¬ 
gative  reports  are  confidential  documents  of  the  executive  depart¬ 
ment  of  the  Government,  to  aid  in  the  duty  laid  upon  the  President 
by  the  Constitution  to  ‘take  care  that  the  laws  be  faithfully  executed,’ 
and  that  congressional  or  public  access  to  them  would  not  be  in  the 
public  interest. 

“Disclosure  of  the  reports  could  not  do  otherwise  than  seriously 
prejudice  law  enforcement.  Counsel  for  a  defendant  or  prospective 
defendant,  could  have  no  greater  help  than  to  know  how  much  or 
how  little  information  the  Government  has,  and  what  witnesses  or 
sources  of  information  it  can  rely  upon.  This  is  exactly  what  these 
reports  are  intended  to  contain. 

“Disclosure  of  the  reports  at  this  particular  time  would  also  prejudice 
the  national  defense  and  be  of  aid  and  comfort  to  the  very  subversive 
elements  against  which  you  wish  to  protect  the  country.  For  this 
reason  we  have-  made  extraordinary  efforts  to  see  that  the  results  of 
counterespionage  activities  and  intelligence  activities  of  this  Depart- 
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ment  involving  those  elements  are  kept  within  the  fewest  possible 
hands.  A  catalog  of  persons  under  investigation  or  suspicion,  and 
what  we  know  about  them,  would  be  of  inestimable  service  to  foreign 
agencies ;  and  information  which  could  be  so  used  cannot  be  too 
closety  guarded. 

“Moreover,  disclosure  of  the  reports  would  be  of  serious  prejudice 
to  the  future  usefulness  of  the  Federal  Bureau  of  Investigation. 
As  you  probably  know,  much  of  this  information  is  given  in  confidence 
and  can  only  be  obtained  upon  pledge  not  to  disclose  its  sources. 
A  disclosure  of  the  sources  would  embarrass  informants — sometimes 
in  their  employment,  sometimes  in  their  social  relations,  and  in 
extreme  cases  might  even  endanger  their  lives.  We  regard  the  keeping 
of  faith  with  confidential  informants  as  an  indispensable  condition 
of  future  efficiency. 

“Disclosure  of  information  contained  in  the  reports  might  also  be 
the  grossest  kind  of  injustice  to  innocent  individuals.  Investigative 
reports  include  leads  and  suspicions,  and  sometimes  even  the  state¬ 
ments  of  malicious  or  misinformed  people.  Even  though  later  and  | 
more  complete  reports  exonerate  the  individuals,  the  use  of  particular 
or  selected  reports  might  constitute  the  grossest  injustice,  and  we 
all  know  that  a  correction  never  catches  up  with  an  accusation. 

“In  concluding  that  the  public  interest  does  not  permit  general 
access  to  Federal  Bureau  of  Investigation  reports  for  information  by 
the  many  congressional  committees  who  from  time  to  time  ask  it,  I 
am  following  the  conclusions  reached  by  a  long  line  of  distinguished 
predecessors  in  this  office  who  have  uniformly  taken  the  same  view. 
Examples  of  this  are  to  be  found  in  the  following  letters,  among  others: 

“Letter  of  Attorney  General  Knox  to  the  Speaker  of  the  House, 
dated  April  27,  1904,  declining  to  comply  with  a  resolution  of  the 
House  requesting  the  Attorney  General  to  furnish  the  House  with 
all  papers  and  documents  and  other  information  concerning  the 
investigation  of  the  Northern  Securities  case. 

“Letter  of  Attorney  General  Bonaparte  to  the  Speaker  of  the  House 
dated  April  13,  1908,  declining  to  comply  with  a  resolution  of  the 
House  requesting  the  Attorney  General  to  furnish  to  the  House  infor¬ 
mation  concerning  the  investigation  of  certain  corporations  engaged 
in  the  manufacture  of  wood  pulp  or  print  paper. 

“Letter  of  Attorney  General  Wickersham  to  the  Speaker  of  the  ( 
House,  dated  March  18,  1912,  declining  to  comply  with  a  resolution 
of  the  House  directing  the  Attorney  General  to  furnish  to  the  House 
information  concerning  an  investigation  of  the  smelter  trust. 

“Letter  of  Attorney  General  AIcReynolds  to  the  secretary  to  the 
President,  dated  August  28,  1914,  stating  that  it  would  be  incom¬ 
patible  with  the  public  interest  to  send  to  the  Senate  in  response  to 
its  resolution,  reports  made  to  the  Attorney  General  by  his  associates 
regarding  violations  of  law  by  the  Standard  Oil  Co. 

“Letter  of  Attorney  General  Gregory  to  the  President  of  the  Senate, 
dated  February  23,  1915,  declining  to  comply  with  a  resolution  of  the 
Senate  requesting  the  Attorney  General  to  report  to  the  Senate  his 
findings  and  conclusions  in  the  investigation  of  the  smelting  industry. 

“Letter  of  Attorney  General  Sargent  to  the  chairman  of  the  House 
Judiciary  Committee,  dated  June  8,  1926,  declining  to  comply  with 
his  request  to  turn  over  to  the  committee  all  papers  in  the  files  of  the 
Department  relating  to  the  merger  of  certain  oil  companies. 
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“In  taking  this  position  my  predecessors  in  this  office  have  followed 
eminent  examples. 

“Since  the  beginning  of  the  Government,  the  executive  branch  has 
from  time  to  time  been  confronted  with  the  unpleasant  duty  of  de¬ 
clining  to  furnish  to  the  Congress  and  to  the  courts  information  which 
it  has  acquired  and  which  is  necessary  to  it  in  the  administration  of 
statutes.  As  early  as  1796,  the  House  of  Representatives  requested 
President  Washington  to  lay  before  the  House  a  copy  of  the  instruc¬ 
tions  to  ministers  of  the  United  States  who  negotiated  a  treaty  with 
Great  Britain,  together  with  the  correspondence  and  other  documents 
relating  to  that  treaty.  In  declining  to  comply  with  the  request, 
President  Washington  said: 

“  ‘*  *  *  as  it  is  essential  to  the  due  administration  of  the  Govern¬ 
ment  that  the  boundaries  fixed  by  the  Constitution  between  the 
different  departments  should  be  preserved,  a  just  regard  to  the  Con¬ 
stitution  and  to  the  duty  of  my  office  *  *  *  forbids  a  compliance 
with  your  request.’  (See  Richardson,  Messages  and  Papers  of  the 
) Presidents,  vol.  1,  pp.  194,  196.) 

“In  1825,  the  House  of  Representatives  requested  President 
Monroe  to  transmit  certain  documents  relating  to  the  conduct  of  the 
officers  of  the  Navy  of  the  United  States  on  the  Pacific  Ocean,  and  of 
other  public  agents  in  South  America.  In  his  reply,  President  Monroe 
refused  to  comply  with  the  request,  stating  that  to  do  so  might  subject 
individuals  to  unjust  criticism;  that  the  individuals  involved  should 
not  be  censured  without  just  cause,  which  could  not  be  ascertained 
until  after  a  thorough  and  impartial  investigation  of  their  conduct; 
and  that  under  those  circumstances  it  was  thought  that  communica¬ 
tion  of  the  documents  would  not  comport  with  the  public  interest  nor 
with  what  was  due  to  the  parties  concerned.  (See  Richardson, 
Messages  and  Papers  of  the  Presidents,  vol.  2,  p.  278.) 

“In  1833,  the  Senate  requested  President  Jackson  to  communicate 
to  that  body  a  copy  of  a  paper  purporting  to  have  been  read  by  him 
to  the  heads  of  the  executive  departments,  dated  September  18,  1833, 
relating  to  the  removal  of  the  deposits  of  the  public  money  from  the 
Bank  of  the  United  States.  President  Jackson  declined.  (See 
Richardson,  Messages  and  Papers  of  the  Presidents,  vol.  3,  p.  36.) 
v  “In  1835  the  Senate  passed  a  resolution  requesting  President  Jackson 
Jto  communicate  copies  of  the  charges,  if  any,  which  might  have  been 
made  to  him  against  the  official  conduct  of  Gideon  Fitz,  late  surveyor 
general  south  of  the  State  of  Tennessee,  which  caused  his  removal 
from  office.  In  reply  President  Jackson  again  declined  to  comply. 
(See  Richardon,  Messages  and  Papers  of  the  Presidents,  vol.  3,  pp. 
132,  133.) 

“This  discretion  in  the  executive  branch  has  been  upheld  and  re¬ 
spected  by  the  judiciary.  The  courts  have  repeatedly  held  that  they 
will  not  and  cannot  require  the  executive  to  produce  such  papers 
when  in  the  opinion  of  the  executive  their  production  is  contrary  to 
the  public  interests.  The  courts  have  also  held  that  the  question 
‘whether  the  production  of  the  papers  would  be  against  the  public 
interest  is  one  for  the  executive  and  not  for  the  courts  to  determine. 
Marbury  v.  Madison  (1  Crancli  137,  169);  Totten  v.  United  States  (92 
U.  S.  105);  Kilbourn  v.  Thompson  (103  U.  S.  168,  190);  Vogel  v.  Gram 
(110  U.  S.  311);  In  re  Quarles  and  Butler  (158  U.  S.  532);  Boslce  v. 
Comingore  (177  U.  S.  459);  In  re  Huttman  (70  Fed.  699);  In  re  Lam~ 
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berton  (124  Fed.  446) ;  In  re  Valeria,  Condensed  Milk  Co.  (240  Fed.  310) ; 
Elrod  v.  Moss  (278  Fed.  123);  Arnstein  v.  United  States  (296  Fed.  946); 
Gray  v.  Pentland  (2  Sergeant  &  Rawle’s  (Pa.),  23,  28);  Thompson  v. 
German  Valley  R.  Co.  (22  N.  J.  Equity  111);  Worthington  v.  Scribner 
(109  Mass.  487);  Appeal  of  Hartranft  (85  Pa.  433,  445);  2  Burr  Trials 
(533-536);  see  also  25  Op.’  A.  G.  326. 

“In  Kilbourn  v.  Thompson,  supra,  the  Court  said: 

“  ‘It  is  believed  to  be  one  of  the  chief  merits  of  the  American  system 
of  written  constitutional  law  that  all  the  powers  intrusted  to  govern¬ 
ment,  whether  State  or  National,  are  divided  into  the  three  grand 
departments,  the  executive,  the  legislative,  and  the  judicial.  That 
the  functions  appropriate  to  each  of  these  branches  of  government 
shall  be  vested  in  a  separate  body  of  public  servants,  and  that  the 
perfection  of  the  system 'requires  that  the  lines  which  separate  and 
divide  these  departments  shall  be  broadly  and  clearly  defined.  It 
is  also  essential  to  the  successful  working  of  this  system  that  the 
persons  intrusted  with  power  in  any  one  of  these  branches  shall  not 
be  permitted  to  encroach  upon  the  powers  confided  to  the  others,! 
but  that  each  shall  by  the  law  of  its  creation  be  limited  to  the  exercise 
of  the  powers  appropriate  to  its  own  department  and  no  other.’ 

“In  Appeal  of  Hartranft,  supra,  the  Court  said: 

*“*  *  *  We  had  better  at  the  outstart  recognize  the  fact  that  the 
executive  department  is  a  coordinate  branch  of  the  Government,  with 
power  to  judge  what  should  or  should  not  be  done,  within  its  own 
department,  and  what  of  its  own  doings  and  communications  should 
or  should  not  be  kept  secret,  and  that  with  it,  in  the  exercise  of  these 
constitutional  powers,  the  courts  have  no  more  right  to  interfere 
than  has  the  executive,  under  like  conditions,  to  interfere  with  the 
courts.’  ” 

The  information  here  involved  was  collected,  and  is  chiefly  valuable, 
for  use  by  the  executive  branch  of  the  Government  in  the  execution 
of  the  laws.  It  can  be  of  little,  if  any,  value  in  connection  with  the 
framing  of  legislation  or  the  performance  of  any  other  constitutional 
duty  of  the  Congress.  We  do  not  undertake  to  investigate  strikes 
as  to  their  justification  or  the  lack  of  it,  but  confine  investigation  to 
alleged  violations  of  law,  including,  of  course,  violation  of  statutes 
designed  to  suppress  subversive  activity,  and  to  general  intelligence  j 
to  guide  executive  policy.  Certainly,  the  evil  which  would  necessarily^ 
flow  from  its  untimely  publication  would  far  outweigh  any  possible 
good. 

“I  am  not  unmindful  of  your  conditional  suggestion  that  your 
counsel  will  keep  this  information  ‘inviolate  until  such  time  as  the 
committee  determines  its  disposition.’  I  have  no  doubt  that  this 
pledge  would  be  kept  and  that  you  would  weigh  every  consideration 
before  making  any  matter  public.  Unfortunately,  however,  a  policy 
cannot  be  made  anew  because  of  personal  confidence  of  the  Attorney 
General  in  the  integrity  and  good  faith  of  a  particular  committee 
chairman.  We  cannot  be  put  in  the  position  of  discriminating 
between  committees  or  of  attempting  to  judge  between  them  and  their  ‘ 
individual  members,  each  of  whom  has  access  to  information  once 
placed  in  the  hands  of  the  committee. 

“Of  course,  where  the  public  interest  has  seemed  to  justify  it, 
information  as  to  particular  situations  has  been  supplied  to  con¬ 
gressional  committees  by  me  and  by  former  Attorneys  General. 
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For  example,  I  have  taken  the  position  that  committees  called  upon 
to  pass  on  the  confirmation  of  persons  recommended  for  appointment 
by  the  Attorney  General  would  be  afforded  confidential  access  to  any 
information  that  we  have — because  no  candidate’s  name  is  sub¬ 
mitted  without  his  knowledge  and  the  Department  does  not  intend  to 
submit  the  name  of  any  person  whose  entire  history  will  not  stand 
light.  By  way  of  further  illustration,  I  may  mention  that  pertinent 
information  woidd  be  supplied  in  impeachment  proceedings,  usually 
instituted  at  the  suggestion  of  the  Department  and  for  the  good  of 
the  administration  of  justice. 

“It  is  for  the  reasons  given  that  I  feel  it  my  duty  to  decline  your 
request,  believing  that  in  them  you  will  find  justification  for  my 
refusal. 

“Respectfully, 

“Robert  H.  Jackson.” 


Appendix  B 

(Excerpt  from  House  Report  1595,  part  No.  2,  House  Joint  Resolu¬ 
tion  342,  80th  Congress,  2d  session,  March  30,  1948,  “Answer  to 
Minority  Report,”  entitled:  “Directing  All  Executive  Departments 
and  Agencies  of  the  Federal  Government  To  Make  Available  to  Any 
and  All  Standing,  Special,  or  Select  Committees  of  The  House  of 
Representatives  and  the  Senate,  Information  Which  May  Be  Deemed 
Necessary  to  Enable  Them  To  Properly  Perform  the  Duties  Dele¬ 
gated  to  Them  by  the  Congress:”) 

THE  RIGHT  OF  CONGRESS 

As  heretofore  pointed  out,  the  law  which  governs  us  is  the  common 
law,  the  Constitution,  and  the  acts  of  the  Congress  as  interpreted  by 
the  courts. 

Notwithstanding  the  present  trend  of  the  executive  departments  to 
make  rules  and  regulations  and  to  give  to  them  the  authority  of  law, 
those  rules  and  regulations  are  recognized  only  as  they  have  a  founda¬ 
tion  on  some  act  of  Congress.  Nor  have  we,  as  yet,  given  to  the 
opinions  of  either  the  Executive  or  the  Attorney  General  the  force 
of  law  or  of  a  rule  or  Executive  order  based  upon  an  act  of  Congress. 

Keeping  this  truism  and  the  judicial  decisions  in  mind,  it  must  be 
admitted  that  the  Congress  has  the  power  to  require  the  Executive 
and  the  executive  departments  to  give  it  the  information  necessary  to 
enable  it  to  carry  on  its  constitutional  functions. 

The  United  States  Supreme  Court  in  the  case  of  McGrain  v. 
Daugherty  (273  U.  S.  135,  decided  in  1927),  among  other  things,  said: 

“We  are  of  opinion  that  the  power  of  inquiry — with  process  to 
enforce  it — is  an  essential  and  appropriate  auxiliary  to  the  legislative 
function.  It  was  so  regarded  and  employed  in  American  legislatures 
before  the  Constitution  was  framed  and  ratified.  Both  Houses  of 
Congress  took  this  view  of  it  early  in  their  history — the  House  of 
Representatives  with  the  approving  votes  of  Mr.  Madison  and  other 
members  whose  service  in  the  Convention  which  framed  the  Consti¬ 
tution  gives  special  significance  to  their  action — and  both  Houses 
have  employed  the  power  accordingly  up  to  the  present  time.  The 
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acts  of  1798  and  1857,  judged  by  the  comprehensive  terms,  were 
intended  to  recognize  the  existence  of  this  power  in  both  Houses  and 
to  enable  them  to  employ  it  ‘more  effectually’  than  before.  So, 
when  their  practice  in  the  matter  is  appraised  according  to  the 
circumstances  in  which  it  was  begun  and  to  those  in  which  it  has  been 
continued,  it  falls  nothing  short  of  a  practical  construction,  long 
continued,  of  the  constitutional  provisions  respecting  their  powers 
and  therefore  should  be  taken  as  fixing  the  meaning  of  those  provisions, 
if  otherwise  doubtful. 

“We  are  further  of  opinion  that  the  provisions  are  not  of  doubtful 
meaning,  but,  as  was  held  by  this  Court  in  the  cases  we  have  reviewed, 
are  intended  to  be  effectively  exercised  and  therefore  to  carry  with 
them  such  auxiliary  powers  as  are  necessary  and  appropriate  to  that 
end.  While  the  power  to  exact  information  in  aid  of  the  legislative 
function  was  not  involved  in  those  cases,  the  rule  of  interpretation 
applied  there  is  applicable  here.  A  legislative  body  cannot  legislate 
wisely  or  effectively  in  the  absence  of  information  respecting  the  condi¬ 
tions  which  the  legislation  is  intended  to  affect  or  change;  and  where 
the  legislative  body  does  not  itself  possess  the  requisite  information — 
which  not  infrequently  is  true — recourse  must  be  had  to  others  who  do 
possess  it.  Experience  has  taught  that  mere  requests  for  such  informa¬ 
tion  often  are  unavailing,  and  also  that  information  which  is  volun¬ 
teered  is  not  always  accurate  or  complete;  so  some  means  of  compulsion 
are  essential  to  obtain  what  is  needed.  All  this  was  true  before  and 
when  the  Constitution  was  framed  and  adopted.  In  that  period  the 
power  of  inquiry — with  enforcing  process — was  regarded  and  em¬ 
ployed  as  a  necessary  and  appropriate  attribute  of  the  power  to  legis¬ 
late — indeed,  was  treated  as  inhering  in  it.  Thus  there  is  ample  war¬ 
rant  for  thinking,  as  we  do,  that  the  constitutional  provisions  which 
commit  the  legislative  function  to  the  two  Houses  are  intended  to 
include  this  attribute,  to  the  end  that  the  function  may  be  effectively 
exercised.” 

With  regard  to  the  Senate  resolution  involved,  the  Court  further 
said: 

“It  is  cjuite  true  that  the  resolution  directing  the  investigation  does 
not  in  terms  avow  that  it  is  intended  to  be  in  aid  of  legislation;  but 
it  does  show  that  the  subject  to  be  investigated  was  the  administra¬ 
tion  of  the  Department  of  Justice — whether  its  functions  were  being 
properly  discharged  or  were  being  neglected  or  misdirected,  and  par¬ 
ticularly  whether  the  Attorney  General  and  his  assistants  were  per¬ 
forming  or  neglecting  their  duties  in  respect  of  the  institution  and 
prosecution  of  proceedings  to  punish  crimes  and  enforce  appropriate 
remedies  against  the  wrongdoers — specific  instances  of  alleged  neglect 
being  recited.  Plainly  the  subject  was  one  on  which  legislation  could 
be  had  and  would  be  materially  aided  by  the  information  which  the 
investigation  was  calculated  to  elicit.  This  becomes  manifest  when 
it  is  reflected  that  the  functions  of  the  Department  of  Justice,  the 
powers  and  duties  of  the  Attorney  General,  and  the  duties  of  his 
assistants  are  ali  subject  to  regulation  by  congressional  legislation  and 
that  the  Department  is  maintained  and  its  activities  are  carried  on 
under  such  appropriations  as  in  the  judgment  of  Congress  are  needed 
from  year  to  year. 

The  only  legitimate  object  the  Senate  could  have  in  ordering  the 
investigation  was  to  aid  it  in  legislating;  and  we  think  the  subject 
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matter  was  such  that  the  presumption  should  be  indulged  that  this 
was  the  real  object.  An  express  avowal  of  the  object  would  have 
been  better  but  in  view  of  the  particular  subject  matter  was  not 
indispensable.” 

Since  the  decision  in  McGrain  v.  Daugherty ,  the  authority  of  con¬ 
gressional  committees  to  obtain  information  from  the  executive  depart¬ 
ments  has  been  consistently  upheld. 

In  Tovmsend  v.  U.  S.  (App.  D.  C.  1938)  95  F.  (2d)  352,  February 
7,  1938,  cert.  den.  (1938)  303  U.  S.  G64),  the  court  pointed  out  that  in 
light  of  McGrain  v.  Daugherty ,  supra,  a  legislative  purpose  would  be 
presumed,  and  that  “power  to  conduct  a  hearing  for  legislative  pur¬ 
poses  is  not  to  be  measured  by  recommendations  for  legislation  or 
their  absence.” 

In  U.  S.  v.  Bryan  (72  Fed.  Supp.  58  (May  21,  1947),  p.  61),  the 
court  said: 

“Manifestly,  the  sole  purpose  for  which  the  Congress  may  carry 
on  investigations  and  secure  information  is  in  connection  with  the 
exercise  of  its  legislative  function  and  with  the  appropriation  of 
moneys. 

“In  connection  with  the  exercise  of  these  powers,  however,  the 
Congress  is  not  limited  to  securing  information  precisely  and  directly 
bearing  on  some  proposed  measure,  the  enactment  of  which  is  con¬ 
templated  or  considered.  The  collection  of  facts  may  cover  a  wide 
field.  Obviously,  in  order  to  act  in  an  enlightened  manner,  it  may 
be  necessary  and  desirable  for  the  Congress  to  become  acquainted 
not  only  with  the  precise  topic  involved  in  prospective  legislation 
but  also  with  all  matters  that  may  have  an  indirect  bearing  on  the 
subject.” 

In  U.  S.  v.  Dennis  (72  Fed.  Supp.  417  (June  13,  1947)),  the  court 
said: 

“The  necessity  for  investigation  and  inquiry  into  matters  affecting, 
or  which  may  affect,  our  Government  is  one  of  prime  importance. 
In  McGrain  v.  Daugherty  (273  U.  S.  135,  174,  47  S.  Ct.  319,  328,  71 
L.  ed.  580,  50  A.  L.  K.  1),  the  Court  stated:  ‘We  are  of  the  opinion 
that  the  power  of  inquiry — with  process  to  enforce  it — is  an  essential 
and  appropriate  auxiliary  to  the  legislative  function.  It  was  so 
regarded  and  employed  in  American  legislatures  before  the  Constitu¬ 
tion  was  framed  and  ratified.’  ” 

In  Fields  v.  U.  S.  (Oct.  27,  1947  (App.  D.  C.  1947),  164  F.  (2d) 
97,  cert.  den.  (1948),  16  L.  W.  3216),  the  court  said: 

“A  legislative  committee  of  inquiry  vested  with  power  to  summon 
witnesses  and  compel  the  production  of  records  and  papers  is  an 
institution  rivaling  most  legislative  institutions  in  the  antiquity  of  its 
origin.  One  of  the  earliest  instances  of  the  exercise  of  this  power  is 
found  in  Sir  Francis  Goodwin’s  case  in  1604,  wherein  authority  was 
delegated  to  a  parliamentary  committee  to  summon  particular 
witnesses  and  to  require  the  production  of  records.  Prior  to  the 
adoption  of  our  Constitution  colonial  assemblies  frequently  assumed 
authority  to  punish  for  contempt  any  person  who  refused  to  appear 
in  answer  to  a  summons  or  who  failed  to  disclose  information  required 
for  the  effective  administration  of  government.  After  the  Constitu¬ 
tion  was  adopted  Congress  assumed  this  power.  In  1792  it  appointed 
an  investigating  committee  “to  call  for  such  persons,  papers,  and 
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records,  as  may  be  necessary  to  assist  tlieir  inquiries.”  From  that 
date  to  1929  Congress  authorized  over  300  investigations  to  assist  the 
performance  of  its  several  functions.  Since  that  time  Congress  has 
made  abundant  use  of  investigating  committees,  a  natural  conse¬ 
quence  of  the  expanding  scope  of  legislative  concern  with  administra¬ 
tion.” 

In  U.  S.  v.  Josephson  ((C.  C.  A.  2d,  1947)  165  F.  (2d)  82,  December 
9,  1947,  cert.  den.  (1948)  16  L.  W.  3253),  the  appellate  court  remarked: 

“It  is,  of  course,  well  settled  that  Congress  may  make  investigations 
in  aid  of  legislation.  (E.  g.,  McGrain  v.  Daugherty,  273  U.  S.  135, 
174,  47  S.  Ct.  319,  71  L.  ed.  580,  50  A.  L.  R.  1 ;  United  States  v.  Norris, 
300  U.  S.  564,  573,  57  S.  Ct.  535,  81  L.  ed.  808.)  And  it  is  immaterial 
that  in  the  past  this  particular  committee  lias  proposed  but  little 
legislation  *  *  *.  Information  gained  by  a  committee  of  this  nature, 
provided  its  search  for  the  truth  may  not  be  frustrated  by  sucb  ob¬ 
structive  tactics  as  those  employed  by  the  appellane,  might  well  aid 
Congress  in  performing  its  legislative  duties,  viz,  in  deciding  that-  the 
public  welfare  required  the  passage  of  new  statutes  or  changes  in  exist-  { 
ing  ones  or  that  it  did  not.” 

The  trend  of  more  recent  unreported  decisions  has  been  to  uphold 
the  power  of  the  Congress  to  require  the  executive  departments  to 
give  the  information  sought. 

ABUSE  OF  POWER 

The  argument  so  often  made,  and  which  undoubtedly  will  be  re¬ 
newed  in  the  debate  of  this  resolution,  that  congressional  committees 
will  abuse  the  power,  if  it  be  granted,  has  been  adequately  answered 
by  the  statement  of  the  Court  in  McGrain  v.  Daugherty  ((1927)  273 
U.  S.  135). 

The  Court  said: 

“The  contention  is  earnestly  made  on  behalf  of  the  witness  that  this 
power  of  inquiry,  if  sustained,  may  be  abusively  and  aggressively  exerted. 

If  this  be  so,  it  affords  no  ground  for  denying  the  power.  The  same 
contention  might  be  directed  against  the  power  to  legislate,  and  of 
course  would  be  unavailing.  We  must  assume,  for  present  purposes, 
that  neither  House  will  be  disposed  to  exert  the  power  beyond  its 
proper  bounds,  or  without  due  regard  to  the  rights  of  witnesses.  | 
But  if,  contrary  to  this  assumption,  controlling  limitations  or  restric¬ 
tions  are  disregarded,  the  decisions  in  Kilbourn  v.  Thompson  and 
Marshall  v.  Gordon  point  to  admissible  measures  of  relief.  And  it  is 
a  necessary  deduction  from  the  decisions  in  Kilbourn  v.  Thompson  and 
In  re  Chapman  that  a  witness  rightfully  may  refuse  to  answer  where 
the  bounds  of  the  power  are  exceeded  or  the  questions  are  not  perti¬ 
nent  to  the  matter  under  inquiry.”  [Italics  supplied.] 

The  contention  made  on  page  4  of  the  committee  report  (H.  Rept. 
1595)  is  here  renewed.  The  Executive  office  is  created  by  the  Consti¬ 
tution.  Over  the  Executive  himself  and  his  acts,  while  within  the 
limits  of  his  constitutional  power,  the  Congress  has  no  jurisdiction. 

It  seeks  none.  The  executive  departments,  which  were  created  by 
some  act  of  Congress,  which  depend  for  their  continued  existence 
upon  legislative  appropriations,  are  in  an  entirely  different  category. 

It  is  axiomatic  that  that  which  the  Congress  creates,  it  may  destroy 
or  regulate. 
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That  line  of  reasoning  was  recognized  by  the  United  States  Supreme 
Court  in  the  Daugherty  case,  when  it  said: 

“Plainly  the  subject  was  one  on  which  legislation  could  be  had  and 
would  be  materially  aided  by  the  information  which  the  investigation 
was  calculated  to  elicit.  This  becomes  manifest  when  it  is  reflected 
that  the  functions  of  the  Department  of  Justice,  the  powers  and  duties 
of  the  Attorney  General,  and  the  duties  of  his  assistants  are  all  subject 
to  regulation  by  congressional  legislation  and  that  the  Department  is 
maintained  and  its  activities  are  carried  on  under  such  appropriations 
as  in  the  judgment  of  Congress  are  needed  from  year  to  year.” 

Both  the  majority  (p.  3)  and  the  minority  (p.  12)  reports  referred 
to  the  refusal  of  John  R.  Steelman,  an  assistant  to  the  President,  to 
appear  before  a  subcommittee  of  the  House  Committee  on  Education 
and  Labor  in  answer  to  a  subpena  served  upon  him  personally. 
Mr.  Steelman,  as  reason  for  his  failure  to  appear,  in  his  letter  1  stated 
that  the  President  had  directed  him  not  to  appear. 

In  view  of  the  fact  that  section  192  of  title  2  of  the  United  States 
)  Code  1  does  not  excuse  any  individual  from  answering  process  issued 
by  a  congressional  committee,  it  was  Mr.  Steelman’s  duty  to  appear 
before  the  subcommittee.  The  President  had  no  authority  to  write 
an  exemption  or  proviso  into  the  law. 

Mr.  Steelman  should  have  appeared  and  if,  when  questions  were 
put,  it  appeared  that  the  matter  was  confidential,  undoubtedly  he 
would  have  been  excused  from  testifying.  Had  the  subcommittee 
sought  to  force  him  to  make  answer  to  improper  questions,  he  might 
then  have  claimed  his  privilege. 

The  same  rule  of  law,  the  same  procedure  available  to  courts  to 
compel  the  attendance  of  witnesses  and  the  giving  of  testimony,  are 
available  to  congressional  committees.  The  recognized  procedure  in 
courts  is  for  the  witness  to  appear,  and  if  he,  because  of  a  privilege 
recognized  by  the  law,  cannot  be  required  to  answer,  that  privilege  is 
to  be  claimed  by  the  witness  or  bv  the  individual  in  whose  behalf  it 
exists. 

The  judicial  decisions  uphold  the  right  of  the  Congress  to  the 
authority  sought  by  the  adoption  of  the  pending  resolution.  Logie 
and  reason  are  to  the  same  effect. 

)The  resolution  should  be  adopted. 

Respectfully  submitted. 


Clare  E.  Hoffman. 


ADDITIONAL  VIEWS  OF  HON.  GEORGE  MEADER 


I  am  in  complete  sympathy  with  what  I  understand  to  be  the 
objective  of  H.  R.  2767 ;  namely,  to  prevent  officials  in  the  departments 
in  the  executive  branch  of  the  Government  from  withholding  informa¬ 
tion  from  the  public  or  limiting  the  availability  of  records  to  the  public 
on  the  basis  of  section  161  of  the  Revised  Statutes  popularly  known  as 
a  housekeeping  statute. 

My  position  is  founded  upon  the  proposition  that  in  a  democracy 
where  ultimate  decisions  are  made  by  the  sovereign  people,  complete 
and  accurate  information  about  the  public  business  is  required. 

H.  R.  2767  is  recognized  by  all  to  be  too  weak  and  inadequate  to 
halt  the  tendency  of  officials  in  the  executive  branch  of  the  Govern¬ 
ment,  regardless  of  the  administration  in  power,  to  keep  from  the  public 
full  and  accurate  infoi*mation  about  their  activities  and  the  exercise 
of  authority  vested  in  them.  Much  more  needs  to  be  done  than 
H.  R.  2767  can  accomplish.  Nevertheless,  H.  R.  2767  is  a  step  in  the 
right  direction. 

I  believe  there  is  unanimous  sentiment  in  the  Government  Opera¬ 
tions  Committee  on  the  following  points: 

I.  That  departments  and  agencies  of  the  Government  have  con¬ 
strued  section  161  of  the  Revised  Statutes  to  authorize  them  to  with¬ 
hold  information  from  the  public  and  to  limit  the  availability  of  records 
to  the  public. 

2.  That  this  interpretation  is  a  strained  and  erroenous  interpretation 
of  the  intent  of  Congress  in  section  161  of  the  Revised  Statutes  which 
merely  authorized  department  heads  to  make  regulations  governing 
day-to-day  operation  of  the  department — a  so-called  housekeeping 
function;  and  that  section  161  of  the  Revised  Statutes  was  not  in¬ 
tended  to  deal  with  the  authority  to  release  or  withhold  information  or 
records. 

3.  That  departments  henceforth  should  be  prevented  from  relying 
upon  section  161  of  the  Revised  Statutes  as  authority  for  denying 
access  to  records  or  information,  but  that  authority  derived  from  any 
other  sources,  such  as  the  Constitution,  statutes,  or  Executive  orders, 
to  withhold  information  or  limit  the  availability  of  records  would  not 
in  any  way  be  affected  by  the  language  of  H.  R.  2767. 

The  problem  before  the  committee  is  merely  one  of  draftsmanship, 
of  language  which  will  clearly  and  unambiguously  declare  congressional 
intent. 

H.  R.  2767  as  presently  written  fails  to  express  clearly  the  policy 
agreed  upon  and  could  give  rise  to  misinterpretation  by  the  courts  as 
well  as  officials  in  the  executive  branch  of  the  Government. 

I  think  it  is  incumbent  upon  legislators  in  passing  laws  to  use 
language  which  is  clear  in  its  meaning  and  avoid  uncertainty  in  the 
effect  of  the  laws  they  pass.  Skillful  draftsmanship  can  render 
unnecessary  expensive  litigation  and  delay  in  securing  a  court  inter¬ 
pretation. 
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The  question  has  been  raised  that  the  language  of  H.  R.  2767  might 
be  interpreted  to  mean  that  officials  in  the  departments  in  the  execu¬ 
tive  branch  of  the  Government  are  not  authorized  to  withhold  infor¬ 
mation,  thus  are  prohibited  from  withholding  information  and  hence 
are  required  to  make  it  available  to  the  public.  Such  an  interpreta¬ 
tion  obviously  goes  far  beyond  anything  the  committee  or  the  Con¬ 
gress  intends  and  would  open  all  departmental  files  to  the  public. 
Whether  such  an  interpretation  would  be  a  strained  one  or  not,  it 
seems  to  me  it  is  incumbent  upon  us  in  drafting  the  language  to 
eliminate  any  possibility  that  H.  R.  2767  might  be  held,  as  the  latest 
pronouncement  of  the  Congress,  to  repeal  or  modify  statutes,  other 
than  section  161  of  the  Revised  Statutes,  under  which  the  withholding 
of  information  from  the  public  is  authorized. 

To  avoid  such  possible  misconstruction  of  congressional  intent  I 
suggest  the  following: 

AMENDMENT  TO  H.  R.  2767 

Strike  out  “by”  in  line  4  and  all  that  follows  down  through  the  end 
of  line  7  and  insert  in  lieu  thereof  the  following: 

by  striking  out  the  period  at  the  end  of  the  section  and  insert¬ 
ing  in  lieu  thereof  a  colon  and  the  following:  “Provided,  That 
no  regulation  shall  be  prescribed  under  this  section  authoriz¬ 
ing  or  directing  the  withholding  of  information  from  the 
public  or  limiting  the  availability  of  records  to  the  public.” 

George  Meadkr. 
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S5th  CONGRESS 
2d  Session 


Union  Calendar  No.  574 

H.  R.  2767 

[Report  No.  1461] 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  14, 1957 

Mr.  Moss  introduced  the  following  bill;  which  was  referred  to  the  Com¬ 
mittee  on  Government  Operations 

March  6, 1958 

Committed  to  the  Committee  of  the  Whole  House  on  the  State  of  the  Union 

and  ordered  to  be  printed 


A  BILL 

To  amend  section  161  of  the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  infor¬ 
mation  and  limit  the  availability  of  records. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  161  of  the  Revised  Statutes  of  the  United 

4  States  (5  U.  S.  0.  22)  is  amended  by  adding  at  the  end 

5  thereof  the  following  new  sentence:  “This  section  does  not 

6  authorize  withholding  information  from  the  public  or  limit- 

7  ing  the  availability  of  records  to  the  public.” 
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HOUSE 


PRICE  SUPPORTS.  The  Agriculture  Committee  ordered  reported  with  amendment 

J.  Res.  162,  to  prohibit  any  reduction  in  price  supports  or  acreage  allot¬ 
ments  for  any  commodity,  except  tobacco,  below  1957  levels  (p.  D220) .  It  is 
unaerstood  that  the  committee  agreed  to  an  amendment  limiting  the  measure  to 
one  year.  Reps.  McCormack,  Albert,  and  Halleck  discussed  the  date  for  calling 
up  the\measure,  and  Rep.  McCormack  stated  that  it  could  be  conside/ed  this 
week  (pp,  4052-3)  . 

17.  WILDLIFE.  \  Passed  without  amendment  H.  R.  10679,  to  ajXow  the  Secre¬ 

tary  of  the  Interior  to  use  funds  available  under  the  Migratory  Bird  Hunting 
Stamp  Act  to  acquire  by  lease,  purchase,  or  exchange,  smal y wet land  and  pot¬ 
hole  areas  to  b\  designated  as  "Waterfowl  Production  Area/."  p.  4054 

By  unanimous  consent  recommitted  a  similar  bill,  H.  10803,  to  the 
Merchant  Marine  an\  Fisheries  Committee,  p.  4054 

18.  FOREST  SERVICE.  The  Agriculture  Committee  reported  With  Amendment  H.  R.  7953, 

to  facilitate  and  simplify  the  work  of  the  Forest /Service,  with  the  deletion 
)  of  Section  8,  which  woulVhave  required  forest  r/ad  and  trail  users  to  pay 
maintenance  costs  for  sucn\roads  (H.  Rept.  150^>.  p,  4083 

19.  TOBACCO.  The  Agriculture  Committee  reported/iithout  amendment  H.  R.  11058  to 

reduce  the  acreage  allotments  of  tobacco  farmers  who  harvest  more  than  one 
crop  of  tobacco  in  a  year  from  tti£  same  acreage  (H.  Rept.  1506).  p.  4083 

20.  MEATPACKERS.  The  Interstate  and  ForbAgf  Commerce  Committee  reported  with 

amendment  H.  R.  11234,  to  vest  in  th&J'TC  jurisdiction  over  meatpacker  trade 
practices  in  selling  other  produce/  thap.  livestock  or  poultry  (H.  Rept.  1507) 
p.  4083 

21.  CORN.  At  the  request  of  Rep.  Fprd,  passed  oVer  H.  R.  10316,  to  exclude  Ottawa 
County,  Mich.,  from  the  commercial  corn-producing  area  during  1958.  p.  4053 


22.  RECLAMATION.  The  Interior /4nd  Insular  Affairs  Cdsmittee  reported  with  amend- 

3ment  S.  1031,  to  construct  and  maintain  four  units,  of  the  Greater  Wenatchee 
project.  Wash.  (H.  Rep 1504).  p.  4083 

INFORMATION.  Struck  rrom  the  Consent  Calendar,  at  .t tie  request  of  Rep.  Byrnes, 
Wis. ,  H.  R.  2767,  to  restrict  the  authority  of  Federal  officers  and  agencies 
to  withhold  information  and  limit  the  availability  of  records,  p,  4058 

24.  UNEMPLOYMENT.  /Several  Reps,  discussed  unemployment  and  the  e)  Lc  situation 
(pp.  4052,  4/61-2,  4075-9,  4082).  Rep.  Christopher  contende<  :  the  source 

of  new  wealth  was  the  producer  of  raw  materials,  including  tt  :mer,  and 

that  the .decline  in  farm  income  was  a  factor  in  promoting  recess^ 

(pp.  40/6-7) 

25.  PERSONNEL;  SECURITY.  Rep,  Walter  inserted  correspondence  with  the  Leag  of 

Women  Voters  in  which  he  urged  the  adoption  of  S,  1411,  which  makes  a]  govern¬ 
ment  jobs  sensitive  insofar  as  security  is  concerned,  pp.  4059-60 

26. /SMALL  BUSINESS  LOANS.  Rep.  Coffin  spoke  on  the  value  of  Small  Business  Admin' 
istration  loans  in  granting  help  in  any  disaster  areas,  pp.  4062-3 


-  4  - 


31. 


TRADE  AGREEMENTS.  Rep.  Bailey  criticized  the  Commerce  Department  for  making 
surveys  of  Congressional  districts  to  determine  the  importance  of  imports  2md 
exports  to  the  economy  of  such  districts,  and  asserted  that  the  estimates/ of 
jobs  linked  to  exports  was  exaggerated,  pp.  4066-7 


28. 


34. 


BUDGETING.  Received  from  the  President  proposed  budget  amendments,  including 
$125^250,000  for  Civil  Functions  of  the  Defense  Department  and  $26^200,000 
for  ttte  Department  of  Health,  Education,  and  Welfare  (H.  Doc.  35 to  Ap¬ 
propriations  Committee,  p,  4083 


ITEMS  IN  APPENDIX 


29. 


RURAL  DEVEL0 
"Resource  Devel' 
and  stating  that 
a  broad  program  fo' 
p.  A2425 


Extension  of  remarks  of  Sen.  Potter  inserting  an  editorial, 
ment  Aids  Farming,  Industry  in  Michigan/s  Upper  Peninsula," 
"this  article  reflects  the  clear  recognition  of  the  need  for 
areas  that  need  increased  incomes/for  farm  families." 


30.  DAIRY  PRODUCTS.  Sen.  Pi^xmire  inserted  a  letter  firom  the  president  of  a  Wisc^ 
bank  which  states  that  businessmen  are  strongly/opposed  to  reduction  of  the 
price  supports  for  dairy  commodities,  p.  A24J 


FARM  PROGRAM.  Rep.  Coad  inserted  an  editorial,  "The  Farm  Subsidy  Myth,"  which 
states  that  "no  matter  how  many\ times  it  ts  disproved,  the  myth  persists  that 
farm  subsidies  are  costing  the  Nation  about  $5  billion  a  year."  p.  A2442 
Rep.  Alger  inserted  an  editorial^  defending  the  Secretary's  proposal  for 
farm  policy,  pp,  A2442-3 

Extension  of  remarks  of  Rep.  Hie^t^md  in  defense  of  the  Secretary  and 

Cabinet  member  been  vilified  as  much  as  Ezra  Taft 


Curtis,  Mdv,  inserting  excerpts  from  an 
lent  of  the  Iowa  unit  of  the  Nat’l  Farm  Organ- 


stating  that  "rarely  has  a 
Benson,"  p.  A2469 

Extension  of  remarks  of  Rep, 
article  discussing  the  didbar 
ization.  p.  A2474 

Rep.  Frelinghuysen  inserted  an  editorial,  "fezra's  Our  Hope,"  p.  A2477 
Extension  of  remarks  of.  Rep.  Gwinn  stating  thbt  "in  my  judgment,  there  is 
no  farm  problem  --  there  is  the  problem  of  Government  and  what  it  has  done  to 
the  farmer,"  and  inserting  an  editorial,  "Let's  SetNlhe  Farmer  Free.:  pp. 
A2486-7 

Extension  of  remarks  of  Rep.  Curtis,  Mo.,  in  support  of  the  administra¬ 
tion's  farm  program  and  inserting  data,  "Nineteen  Hundred  and  Fifty-eight 
Farm  Facts.  «  p A2487-9 


32.  TEXTILES.  Rejf.  Mclntire  inserted  William  F.  Sullivan's,  secretary  of  the 
Northern  Textile  Ass'n,  statement  outlining  the  economic  problems  of  the 
cotton  tejrtile  industry,  pp.  A2445-6 


33.  WOOL, 
to  tt 


Jen.  Dworshak  inserted  an  article  describing  the  important  contribution 
economy  of  Idaho  made  by  the  sheep  industry,  pp.  A2455-6 


BILLS  INTRODUCED 


JRPLUS  FOOD.  S.  3501,  by  Sen,  Proxmire,  to  authorize  the  Secretary  of  Agri^ 
culture  to  expend  funds  appropriated  for  the  diversion  of  surplus  farm  com¬ 
modities  to  provide  balanced  diets  in  schools  and  institutions  and  for  needy 
families;  to  Agriculture  and  Forestry  Committee.  Remarks  of  author,  p.  4001 
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set  forth  In  such  legislation,  so  long  as  any 
of  thXbonds  are  outstanding. 

(d)  Nothing  in  this  act  shall  be  deemed 
to  prevent  the  application  of  Federal  funds 
to  aid  in\ihe  retirement  of  said  bonds,  to 
the  extent\iow  or  hereafter  permitted  by 
the  acts  of  Congress  relating  to  the  use  of 
such  funds. 

(3)  As  used  this  act,  the  term  ‘‘avia¬ 
tion  fuel  taxes”  shall  have  the  same  mean¬ 
ing  as  is  now  or  fiereafter  ascribed  to  it 
by  the  laws  of  the  Territory  of  Hawaii. 

(f)  Joint  resolution^  of  the  session  laws 
of  Hawaii,  1957,  as  amended  by  subsection 
(a)  hereof,  is  hereby  appjajved  and  ratified. 

Sec.  3.  The  Secretary  of\the  Navy  is  au¬ 
thorized  to  convey  without\eimbursement, 
to  the  Territory  of  Hawaii,  alY of  the  right, 
title,  and  interest  of  the  United  States  in 
and  to  those  portions  of  the  former  naval 
air  facility,  Honolulu,  and  the  general  supply 
depot,  Damon  Tract,  naval  supply\center, 
Pearl  Harbor,  comprising  an  area  of  7’Kacres, 
more  or  less,  and  described  as  follows\ 

LAND  SITUATE  AT  MOANALUA,  HONOLULU,  OAHU, 
T.  H. 

Being  lot  35,  area  12.973  acres,  as  shown  on'' 
map  77,  and  lot  36-B,  area  63.678  acres,  as 
shown  on  map  144,  said  maps  having  been 
filed  with  the  assistant  registrar  of  the  land 
court  of  the  Territory  of  Hawaii  in  land 
court  application  No.  1074  of  the  trustees 
under  the  will  and  of  the  estate  of  Samuel 
M.  Damon,  deceased.  Said  lot  35  being  the 
land  described  in  transfer  certificate  of  title 
No.  38090,  and  lot  36-B  being  a  portion  of 
the  land  described  in  transfer  certificate  of 
title  No.  38094,  both  issued  to  the  United 
States  of  America. 

Together  with  any  or  all  improvements  or 
utilities  thereon  or  used  in  connection  there¬ 
with. — 

Sec.  4.  The  Secretary  of  the  Air  Force  is 
authorized  to  convey  without  reimburse¬ 
ment,  to  the  Territory  of  Hawaii,  all  of  the 
right,  title,  and  interest  of  the  United  States 
in  and  to  that  portion  of  Hickam  Air  Force 
Base,  Honolulu,  comprising  an  area,  of  170 
acres,  more  or  less,  and  described  as  follows: 

A  PORTION  OF  HICKAM  AIR  FORCE  BASE 

Being  a  portion  of  Hickam  Field,  United 
States  Military  Reservation  (portion  of  par¬ 
cel  III,  final  order  of  condemnation,  United 
States  of  America  civil  No.  289  dated  April  9, 
1935) .  Being  also  a  portion  of  R.  P.  7858 
land  court  award  7715  Apana  2  to  Lot  Kame- 
hameha  and  a  portion  of  grant  4776  to 
Samuel  M.  Damon. 

LAND  SITUATE  AT  MOANALUA,  HONOLULU,  OAHU, 
T.  H. 

Beginning  at  the  northeast  corner  of  this 
piece  of  land,  on  the  west  side  of  J«in 
Rodgers-Keehi  Lagoon  Access  Road,  Hawaii 
project  DA-NR  10-B  (1),  and  on  the/south 
side  of  lot  C— 4-B-l,  map  136  of  land  court 
application  1074,  the  true  azimuths  and  dis¬ 
tance  from  the  southeast  corner v6f  said  lot 
C-4-B-1  being  97  degrees  20  minutes  15.99 
feet,  and  the  coordinates  of /said  point  of 
beginning  referred  to  Government  survey 
triangulation  station  ‘‘Salt  Lake”  being 
10,524.00  feet  south  and  /5, 894.95  feet  west, 
thence  running  by  azimuths  measured  clock¬ 
wise  from  true  south: 

s^t 

1.00  degrees  00  ininutes  626.01  feet  along 
lot  C-6,  map  74/of  land  court  application 
1074,  along  Territorial  law  numbered  17194; 

2.00  degrees/00  minutes  563.79  feet  along 
lot  36,  map  77  of  land  court  application  1074, 
along  United  States  civil  numbered  527; 

3.349  degrees  19  minutes  24  seconds  3,178.18 
feet  along  present  Honolulu  International 
Airport)  Governor’s  executive  order  No.  1016; 

4.90  degrees  03  minutes  20  seconds  1,922.84 
fee/  along  the  remainder  of  Hickam  Air 
Farce  Base  to  a  pipe; 


5.180  degrees  03  minutes  20  seconds 
1.760.25  feet  along  same  to  a  spike  in  pave¬ 
ment; 

6.  90  degrees  03  minutes  20  seconds  400.00 
feet  along  same  to  a  pipe; 

7.  180  degrees  03  minutes  20  seconds 
1,908.49  feet  along  same -to  a  spike  in  pave¬ 
ment; 

8.  276  degrees  29  minutes  450.90  feet  along 
same  to  a  spike  in  pavement; 

9.  186  degrees  29  minutes  851.01  feet  along 
same; 

10.  277  degrees  20  minutes  1,196.15  feet 
along  lot  C-4-B-1,  map  136  of  land  court 
application  1074,  along  United  States  civil 
numbered  436  to  the  point  of  beginning  and 
containing  an  area  of  170.990  acres. 

Together  with  any  or  all  improvements  or 
utilities  thereon  or  used  in  connection  there¬ 
with. 

Sec.  5.  The  Governor  of  the  Territory  of 
Hawaii  is  authorized  to  convey  without  re¬ 
imbursement  to  the  United  States  all  of  the 
right,  title,  and  interest  of  the  Territory  of 
Hawaii  in  and  to  that  portion  of  the  Hono¬ 
lulu  International  Airport,  comprising  an 
area  of  174  acres,  more  or  less,  and  described 
,as  follows: 

^ND  SITUATE  AT  MOANALUA,  HONOLULU,  OAHU, 
T.  H. 

B<Hng  a  portion  of  the  Honolulu  Interns 
tionaK  (formerly  John  Rodgers)  Airport  As 
described  in  and  set  aside  by  the  Governor  of 
the  Territory  of  Hawaii  by  executive  /Order 
numbered\1016,  and  being  also  a  portion  of 
the  land  as  ^escribed  in  and  title  transferred 
to  the  Territory  of  Hawaii  by  presidential 
Executive  Order  Numbered  1012] 

Beginning  at  the  westerly  corner  of  this 
tract  of  land,  being  also  a  point  in  common 
on  the  convergings,  bounda/ies  of  Hickam 
Field  and  Fort  Kamtdiamgna  Military  Res¬ 
ervations,  the  coordinates  of  said  point  of 
beginning  referred  to  ^Government  survey 
triangulation  station/  ‘‘Salt  Lake”  being 
16,874.10  feet  south/and  5V896.30  feet  west, 
and  running  by  azimuths  n^easured  clock¬ 
wise  from  true  s/uth: 

1.  228  degrees/49  minutes  0.3C  foot  along 
Hickam  Field/United  States  Military  Reser¬ 
vation  (Unit/d  States  civil  No.  289) ,  being 
along  parcel  2  of  proposed  Navy  sk^drome 
area; 

2.  244/flegrees  22  minutes  33.00  feet  >>|ong 
same; 

3.  23 1  degrees  55  minutes  30  seconds  298.{ 
feet/alpng  same; 

I.  222  degrees  20  minutes  30  seconds  401 .40 
Set  along  same; 

5.  212  degrees  53  minutes  139.80  feet  along 
same; 

6.  207  degrees  57  minutes  30  seconds  222.80 
feet  along  same; 

7.  201  degrees  40  minutes  104.87  feet  along 
same; 

8.  233  degrees  00  minutes  878.84  feet  along 
the  remainder  of  Honolulu  International 
Airport,  being  a  portion  of  reclaimed  lands 
transferred  to  the  Territory  of  Hawaii  by 
Presidential  Executive  Order  No.  10121; 

9.  270  degrees.  00  minutes  3,607.69  feet 
along  same,  along  the  remainder  of  area 
3  as  reserved  for  purposes  of  the  United 
States  of  America  in  Presidential  Executive 
Order  No.  10121,  to  highwater  mark  at  sea¬ 
plane  docking  basin;  thence  along  the  sea¬ 
plane  docking  basin  and  seaplane  runway 
“A”  following  along  highwater  mark  for  the 
next  three  courses  the  direct  azimuth  and 
distance  between  points  at  said  highwater 
mark  being: 

10.  52  degrees  30  minutes  1,871.69  feet; 

II.  16  degrees  00  minutes  767.64  feet; 

12.  52  degrees  59  minutes  05  seconds 
1,722.70  feet; 

13.  110  degrees  00  minutes  414.47  feet 
along  the  remainder  of  Honolulu  Interna¬ 
tional  Airport;  along  the  remainder  of  Moa- 


nalua  fishery  (Territory  of  Hawaii  final  or¬ 
der  of  condemnation  law  No.  16653)  to' a 
point  on  the  easterly  boundary  of  Fort  ka- 
mehameha  United  States  Military  Reserva¬ 
tion; 

14.  216  degrees  30  minutes  42/l0  feet 
along  Fort  Kamehameha  United  States  Mili¬ 
tary  Reservation,  and  along  ar/a  9  of  the 
United  States  Naval  Reservatio/i; 

15.  163  degrees  00  minutes  260.00  feet 
along  area  9  of  the  United  States  Naval  Res¬ 
ervation  (formerly  portion  of  Fort  Kame¬ 
hameha  United  States  Military  Reservation) ; 

16.  105  degrees  44  plinutes  1,607.00  feet 
along  same,  and  along  Fort  Kamehameha 
United  States  Military  Reservation; 

17.  143  degrees/45  minutes  389.25  feet 
along  Fort  Kamejlameha  United  States  Mili¬ 
tary  Reservation!  to  the  point  of  beginning 
and  containing  an  area  of  174  acres,  more 
or  less. 

Togethete  with  access  thereto  and  ease¬ 
ments  foj/ utilities  to  be  used  in  connection 
therewit 

Sec/u.  The  Governor  of  the  Territory  of 
Hawaii  is  authorized  to  convey  without  re¬ 
imbursement  to  the  United  States  all  of  the 
ght,  title,  and  interest  which  the  Territory 
iay  have  in  and  to  those  portions  of  the 
'Halawa  and  Moanalua  fisheries,  and  the  sub¬ 
merged  lands  subjacent  thereto,  comprising 
an  area  of  156  acres,  more  or  less,  and  de¬ 
scribed  as  follows: 

Being  a  portion  of  Moanalua  fishery  (Gov¬ 
ernor’s  executive  order  No.  1016)  and  a  por¬ 
tion  of  Halawa  fishery. 

SITUATE  AT  MOANALUA,  HONOLULU,  AND  HAL 
AWA,  EWA,  OAHU,  T.  H. 

Beginning  at  the  northeasterly  corner  of 
this  piece  of  land,  on  the  easterly  side  of  Fort 
Kamehameha  Military  Reservation,  the  co¬ 
ordinates  of  said  point  of  beginning  referred 
to  Government  survey  triangulation  station 
‘‘Salt  Lake”  being  18,210.90  feet  south  and 
4,293.81  feet  west,  thence  running  by  azi¬ 
muths  measured  clockwise  from  true  south: 

1.  290  degrees  00  minutes  414.49  feet  along 
the  remainder  of  Moanalua  fishery  (Gov¬ 
ernor’s  executive  order  No.  1016) ; 

2.  52  degrees  59  minutes  05  seconds 
2,503.69  feet  along  same; 

3.  110  degrees  00  njiinutes  7,986.50  feet  along 
same; 

4.  110  degrees  00  minutes  957.00  feet  along 
the  remainder  of  Halawa  fishery;  thence 
along  shoreline,  along  Fort  Kamehameha 
Military  Reservation  for  the  next  19  courses, 
;he  direct  azimuths  and  distances  from  point 

point  along  said  shoreline  being: 

270  degrees  35  minutes  20  seconds  225.02 
feet\ 

6.  2^0  degrees  05  minutes  40  seconds  290.85 
feet; 

7.  257Megrees  50  minutes  239.14  feet; 

8.  243  degrees  05  minutes  142.51  feet; 

9.  233  decrees  12  minutes  92.13  feet  to 
Kamumau; 

10.  268  degrees  46  minutes  1,342.70  feet; 

11.  285  degrees  45  minutes  1,560.00  feet; 

12.  301  degrees  a3  minutes  1,208.00  feet; 

13.  287  degrees  \[0  minutes  30  seconds 
311.80  feet: 

14.  290  degrees  41  mhiutes  980.80  feet; 

15.  298  degrees  23  minutes  30  seconds 
797.00  feet; 

16.  293  degrees  26  minute\768.70  feet; 

17.  318  degrees  40  minutes  498.20  feet; 

18.  278  degrees  48  minutes  494.10  feet; 

19.  268  degrees  30  minutes  568  80  feet; 

20.  256  degrees  00  minutes  360.09.  feet; 

21.  187  degrees  00  minues  235.00  iket; 

22.  232  degrees  00  minutes  790.00  feet; 

23.  216  degrees  30  minutes  318.90  feet  to 
the  point  of  beginning  and  containing  an^area 

\  of  156.844  acres,  more  or  less. 

Together  with  access  thereto  and  ea£^- 
ments  for  utilities  to  be  used  in  connections 
therewith. 
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Sec,  7.  The  Governor  of  the  Territory  of 
Hawaii  is  authorized  to  convey  without  reim¬ 
bursement  to  the  United  States  all  of  the 
right,  title,  and  interest  which  the  Territory 
may  have  in  and  to  those  portions  of  the 
Halawa  and  Moanalua  fisheries,  and  the  sub¬ 
merged  lands' -subjacent  thereto,  comprising 
an  area  of  344  acres,  more  or  less,  and  de¬ 
scribed  as  follows': 

Being  a  strip  of\land  1,000  feet  wide  and 
15,000  feet  long,  and  being  a  portion  of  Moa¬ 
nalua  fishery  (Governor's  executive  order  No. 
1016)  and  a  portion  of  Halawa  fishery. 

Situated  offshore  of  IVfpa n alua.  District  of 
Honolulu,  and  Halawa,  District  of  Ewa,  Oahu, 
Territory  of  Hawaii.  Beginning  at  the  most, 
easterly  corner  of  this  piece  \^f  land,  on  the 
southeasterly  side  and  offshore  of  Fort  Kame- 
hameha  Military  Reservation,  tije  true  azi¬ 
muth  and  distance  from  the  most  southerly 
corner  of  proposed  Navy  seaplane  Base  being 
329  degrees  35  minutes  51  seconds  \4,029. 15 
feet,  the  coordinates  of  said  point  ofNaegin- 
ning  referred  to  Government  survey  tri/igu- 
lation  station  “Salt  Lake”  being  21,827.75 
south  and  1,865.30  feet  west,  thence  runnii 
by  azimuths  measured  clockwise  from  tru* 
south : 

1.  19  degrees  00  minutes  1,000.00  feet  along 
the  remainder  of  Moanalua  fishery  (Gov¬ 
ernor’s  executive  order  No.  1016) ; 

2.  109  degrees  00  minutes  15,000.00  feet 
along  same  and  along  the  remainder  of  Hala¬ 
wa  fishery; 

3.  199  degrees  00  minutes  1,000.00  feet 
along  the  remainder  of  Halawa  fishery; 

4.  289  degrees  00  minutes  15,000.00  feet 
along  same  and  along  the  remainder  of  Moa¬ 
nalua  fishery  (Governor’s  executive  order  No. 
1016)  to  the  point  of  beginning  and  contain¬ 
ing  an  area  of  344.353  acres. 

With  the  following  committee  amend¬ 
ments: 

Page  2,  line  11.  strike  the  words  “or  car¬ 
riers’’  and  insert  “for  carriers.” 

Page  2,  strike  the  sentence  appearing  on 
lines  12  to  16,  inclusive,  and  insert  the  fol¬ 
lowing  sentences  in  lieu  thereof;  “No  such 
lease  shall  continue  in  effect  for  a  longer 
term  than  55  years.  If,  at  the  time  of  the 
execution  of  any  such  lease,  the  Governor 
shall  have  approved  the  same,  then  and  in 
that  event  the  Governor  shall  have  no  fur¬ 
ther  authority  under  this  or  any  other  act 
to  set  aside  any  or  all  of  the  lands  subject 
to  such  lease  for  any  other  public  purpose 
during  the  term  of  such  lease.” 

Page  2,  line  20,  change  the  period  to  a 
comma  and  add  the  words  “and  by  striking 
the  words  ‘first  session.’  ” 

Page  4,  line  12,  strike  the  figure  “(3)”  anc 
insert  in  lieu  thereof  the  letter  “(e).” 

Page  6,  line  2,  strike  the  word  “court”  syfid 
insert  the  word  “commission.” 

Page  10,  line  16,  strike  the  words  “U/2.212 
acres.”  and  insert  the  words  “174  acr§e,  more 
or  less.” 

Page  12,  line  2,  strike  the  word  “Kamu- 
mau;  ”  and  insert  the  word  "Kumtmau; 

Page  13,  line  16,  strike  the  fig yhe  “21,827.75” 
and  insert  the  figure  “21,827/; 

The  committee  amendments  were 
agreed  to. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  /time,  was  read  the 
third  time,  and  passed,  and  a  motion  to 
reconsider  was  ldid  cn  the  table. 


Hawaii  to  the  board  of  regents  of  such 
university,  for  the  use  and  benefit  of 
such  university. 

There  being  no  objection,  the  Clerk 
read  the  bill,  as  follows; 

Be  it  enacted,  etc.,  That  the  Secretary  of 
the  Interior  is  authorized  and  directed  to 
convey,  without  consideration  therefor,  to 
the  board  of  regents  of  the  University  of 
Hawaii,  for  the  use  and  benefit  of  such  uni¬ 
versity,  all  rights,  title,  and  interest  of  the 
United  States  in  and  to  the  lands  of  the 
United  States  which  are  being  devoted  to 
the  use  and  benefit  of  such  university  on  the 
date  of  enactment  of  this  act. 

With  the  following  committee  amend¬ 
ment: 

Strike  out  all  after  the  enacting  clause 
and  insert  in  lieu  thereof  the  following: 
“That  section  91  of  the  Hawaiian  Organic 
Act  (31  Stat.  159),  as  amended  (48  U.  S.  C. 
511),  is  amended  further  by  inserting  after 
the  words  “other  political  subdivision  there¬ 
of”  a  comma  and  the  words  “or  the  Uni¬ 
versity  of  Hawaii,”. 

"Sec.  2.  Joint  Resolution  5  of  the  Session 
taws  of  Hawaii,  1957,  shall  be  construed  as 
authorization  by  the  legislature  for  the 
transfer  of  title  by  direction  of  the  Govern 
nor\o  the  University  of  Hawaii  of  any  lands 
title  t®  which  may  be  transferred  to  the  Ter¬ 
ritory  by  direction  of  the  President  for  .Edu¬ 
cational /institutions  under  the  provisions 
of  said  sent  ion  91  of  the  Hawaiian  /Organic 
Act,  as  amended.” 

The  .  coimpittee  amendment  was 
agreed  to. 

The  bill  was  /ordered  to/be  engrossed 
and  read  a  third  time, /was  read  the 
third  time,  and  passed. 

The  title  was  amended  so  as  to  read: 
“A  bill  to  amend  tlWiIawaiian  Organic 
Act  relating  to  the/transfer  of  the  title 
of  ceded  land  by/the  President.” 


A  motion  to 
the  table. 


ICT, 


YUMA/TRRIGATION  DISr 
ARIZONA 

The/Clerk  called  the  bill  (S.  203' 
amend  the  act  of  June  28,  1946, 
thmrizing  the  performance  of  necessa: 
protection  work  between  the  Yuma  proj 
2t  and  Boulder  Dam  by  the  Bureau  of 
^Reclamation. 

Mr.  BYRNES  of  Wisconsin.  Mr. 
Speaker,  I  ask  unanimous  consent  that 
the  bill  be  passed  over  without  prejudice. 

The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Wis¬ 
consin? 

There  was  no  objection. 


SE 


March  17 


feconsider\was  laid  on 
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AMENDING/  HAWAIIAN  ORGANIC 
ACT  RELATING  TO  TRANSFER  OF 
THE  TITLE  OF  CEDED  LAND  BY 
THE/PRESIDENT 

The  Clerk  called  the  bill  (H.  R.  9543) 
to  provide  for  the  conveyance  of  certain 
real  property  used  by  the  University  of 


AMENDMENT  OF  SECTION  161  OF 
REVISED  STATUTES 

The  Clerk  called  the  bill  (H.  R.  2767) 
to  amend  section  161  of  the  Revised 
Statutes  with  respect  to  the  authority  of 
Federal  officers  and  agencies  to  withhold 
information  and  limit  the  availability  of 
records. 

Mr.  BYRNES  of  Wisconsin.  Reserv¬ 
ing  the  right  to  object,  Mr.  Speaker,  I 
Cannot  understand  why  this  particular 
bill  was  put  on  the  Consent  Calendar  in 
view  of  the  fact  that  the  committee  itself 
filed  a  minority  report.  I  therefore  ask 
unanimous  consent  that  it  be  stricken 
from  the  calendar. 


The  SPEAKER.  Is  there  objection  to 
the  request  of  the  gentleman  from  Wis¬ 
consin? 

There  was  no  objection. 

PETRIFIED  FOREST  NATIONAL 
PARK,  ARIZy 

The  Clerk  called  the  bill  (H.  R.  825of 
to  authorize  the  establishment  of  the 
Petrified  Forest  National  Park  in  the 
State  of  Arizona,  and/for  other  purposes. 

There  being  nonobjection,  the  Clerk 
read  the  bill,  as  follows: 

Be  it  enacted,  etc..  That  in  order  to  permit 
the  establishment  of  the  Petrified  Forest 
National  Monument,  Ariz.,  and  other  lands 
as  provided  ipr  herein,  as  the  Petrified  For¬ 
est  National  Park,  such  national  park  shall 
be  established  (a)  after  title  to  all  of  the 
lands  de/cribed  in  section  2  of  this  act  shall 
have  been  vested  in  the  United  States,  with 
the  exception  of  such  easements  and  rights- 
of-way.  for  railroad,  and  highway  purposes 
as  rnay  be  acceptable  to  the  Secretary  of  the 
I/terior,  and  (b)  when  notification  of  the 
ffective  date  of  such  establishment  of  the 
park,  as  determined  by  the  said  Secretary,* 
is  published  in  the  Federal  Register.  Dis¬ 
establishment  of  the  Petrified  Forest  Na¬ 
tional  Monument  shall  be  effected  concur-' 
rently  with  the  establishment  of  the  park. 

The  Petrified  Forest  National  Park  shall 
be  preserved  and  administered  in  its  natural 
condition  by  the  Secretary  of  the  Interior 
for  the  public  benefit  in  accordance  with  the 
general  laws  governing  areas  of  the  National 
Park  System  and  in  accordance  with  the 
basic  policies  relating  thereto  as  prescribed 
by  the  act  of  August  25,  1916  (39  Stat.  535; 
16  U.  S.  C.,  1592  edition,  secs.  1-3). 

The  exchange  authority  prescribed  for  the 
Petrified  Forest  National  Monument  in  the 
act  of  May  14,  1930  (46  Stat.  278;  16  U.  S.  C., 
1952  edition,  secs.  444,  444a),  is  hereby  ex¬ 
tended  to  all  the  lands  within  the  Petrified 
Forest  National  Park  as  herein  authorized. 

For  the  purposes  of  this  act,  the  Secretary 
is  authorized  to  acquire,  in  such  manner  as 
he  shall  consider  to  be  in  the  public  interest, 
any  non-Federal  land  or  interests  in  land 
within  the  area  hereby  authorized  to  be  es¬ 
tablished  as  the  Petrified  Forest  National 
Park.  In  acquiring  any  State-owned  land 
or  interests  therein  within  the  aforesaid 
area,  such  property  may  be  procured  by  the 
United  States  without  regard  to  any  limita- 
ions  heretofore  prescribed  by  the  Congress 
ating  to  the  disposal  of  State-owned 
erties. 

Ujson  establishment  of  the  Petrified  Forest 
National  Park,  as  authorized  by  this  act,  any 
remaining  balance  of  funds  that  may  be 
available\for  purposes  of  the  Petrified  For¬ 
est  National  Monument  shall  thereafter  be 
available  for  expenditure  for  purposes  of 
the  Petrified Vorest’ National  Park. 

Sec.  2.  The  Retrified  Forest  National  Bark, 
^authorized  to  ae  established  pursuant  to 
section  1  of  this  act,  shall  comprise  the  fol¬ 
lowing  described  lairds: 

GILA  AND  SAL'TvJtlVER  MERIDIAN 

Township  20  north,  range  23  east;  Sections 
1,  2,  3,  10,  11,  12,  13,  14/15,  22,  23,  24,  25,  26 
27,  34,  35,  36,  all. 

Township  20  north,  rang/ 24  east:  All. 

Township  20  north,  rang/.  25  east:  Sec¬ 
tions  4,  5,  6,  7,  8,  9,  16,  17,  18,  all 

Township  19,  north,  range  2S  east:  Sec¬ 
tions  1,  2,  3,  10,  11,  12,  13,  14,  lk  all. 

Township  19  north,  range  24  east:  Sec¬ 
tions  2,  3,  4,  5,  6,  7,  8,  9,  10,  all;  section  11, 
northwest  quarter  and  north  half  northeast 
quarter;  sections  16,  17,  18,  21,  28,  33,\ll. 

Township  18  north,  range  24  east: 
tions  4,  9,  10  (southwest  quarter) ,  13,  14, 

16,  21,  22,  23,  24,  25,  26,  27,  28,  33,  34,  35,  3d 
all. 
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HIGHLIGHTS:  House  received  conference  reportVm  road  authorization  bill.  House 
subcommittee  ordered  reported  bilV'  to  increase Nktrum  wheat  acreage  allotments  in 
Tule  Lake  area,  Calif.  Sen.  Murray  criticized  operation  of  the  rural  development 
program.  Sen.  Flanders  and  Rey.  Hays,  Ark.,  introduced  and  Sen.  Flanders  dis¬ 
cussed  bills  to  establish  Commission  on  Country  Lift 


HOUSE 


1.  ROADS.  Received  fcfie  conference  report  on  H.  R.  9821,  the\road  authorization 
bill  (H.  Rept.  *591).  pp.  5483-88,  5522 

The  revisey  bill  includes  provisions  as  follows:  Authorizes  an  additional 
$5  million  ipx  forest  highway  systems  in  the  fiscal  year  1959\  and  $33  million 
for  each  oy  the  fiscal  years  1960  and  1961;  authorizes  an  additional  $5  million 
for  foresjK  development  roads  and  trails  for  the  fiscal  year  195A  and  $30  mil¬ 
lion  foyeachofthefiscalyearsl960  and  1961;  provides  that  advisory  public 
hearings  on  any  proposed  construction  or  reconstruction  of  timber- Acess  roads 
shall/ be  permissive  rather  than  compulsory;  provides  that  the  apportionment  of 
funds  for  forest  highways  for  fiscal  1959,  1960,  and  1961  shall  be  nams  on  the 
same  basis  that  it  was  in  the  fiscal  year  1958;  provides  that  a  State  may  trans¬ 
fer  not  to  exceed  the  lesser  of  $500,000  or  5  percent  of  the  amount  apportioned 
to  it  under  the  first  section  of  the  bill  (relating  to  apportionments  for  tn 
ABC  system)  to  augment  its  apportionment  for  forest  highways  and  when  trans-' 
ferred  such  sums  may  be  expended  as  any  other  funds  authorized  for  forest  higfts 
way  purposes;  and  requires  a  study  of  needed  improvements  on  the  forest  highway' 


system  mid  a  report  thereon  to  Congress  on  or  before  Jan.  1,  1$$0,  with  a, 
proviso  that  the  Secretary  of  Agriculture  shall  be  a  member  of  the  group/ :o 
cooperate  with  the  Secretary  of  Commerce  in  making  the  study, 
report. 


2.  DURi 


WHEAT.  The  Wheat  Subcommittee  of  the  Agriculture  Committee 
with  amendment  H.  R.  11092,  to  increase  the  acreage  allot 
durum  Wheat  grown  in  the  Tule  Lake  area,  Calif,  p.  D293 


INFO RMATION.  Received  from  the  Government  Operation?  Committee  a  report  o f 
additional  views  on  H.  R.  2767,  with  respect  to  the  authority  of  Federal 
officers  and  agencies  to  withhold  information  and  limit  the  availability  of 
records  (H.  Rept,  1461) .  p.  5522 


4. 


5. 


COTTON.  Rep.  Flynt\stated  that  if  the  consumption  of/cotton  in  1958  is  below 
eight  million  bales\  as  estimated,  "our  cotton  farmers  and  our  textile  mills 
will  be  seriously  hurt,"  and  inserted  an  article,  /'Recession  in  Textiles." 
pp.  5509-10  \  / 

FOREIGN  AFFAIRS.  Rep.  Thomson,  N.  J.,  urged y/upport  of  the  U.  N.  Educational, 

anization  as  a 
5515-18 


Scientific,  and  Cultural  0r£ 
standing  among  the  nations. 


mans  of  promoting  greater  under- 


6.  LEGISLATIVE  PROGRAM.  Rep.  Albert\announ/ed  that  the  conference  report  on  the 
road  authorization  bill  would  be  considered  Thurs.,  Apr.  3.  p.  5488 


VTE 


7.  FLOOD  CONTROL.  Agreed,  52  to  11./ to  the  \^onference  report  on  S.  497,  the  rivers 
and  harbors  and  flood  control  bill  (pp.  5^12-13,  5432,  5451-77) .  Sens,  dis¬ 
cussed  the  relation  of  certain  provisions  1W  the  bill  as  reported  to  State 
water  rights  laws  (pp.  5451^5,  5468-9,  5472-tto  ,  the  standards  by  which  such 
projects  were  approved  fo y  inclusion  (pp.  5459\62,  5469-72) ,  the  distribution 
of  electric  power  from  sWch  projects,  including  N:he  public  preference  clause 
and  a  State's  claim  to /power  produced  within  its  boundaries  (pp.  5463-8),  and 
the  cost-benefit  rati xf  (pp.  5468-9)  . 

Received  from  the/ Chief  of  Engineers  an  interim  rhport  on  the  Blackstone 
River  Basin,  R.  I.As.  Doc.  87)  .  p.  5479 


8.  RURAL  DEVELOPMENT'.  Sen.  Murray  criticized  the  Department*' 
program  for  fostering  off-farm  employment,  pp.  5411-12 


rural  development 


9.  DAIRY  PRICE  SUPPORTS.  Sen,  Proxmire  criticized  the  Secretary  *  ^.statement  on 
price  levels  and  production,  and  inserted  the  analysis  and  suggestions  of 
Dr.  W.  \U  Cochrane,  "Making  A  Dairy  Program  Work.*’  pp.  5419-21 


10.  RETIREMENT.  Senate  conferees  were  appointed  on  S.  72,  to  increase  thfe  annuities 
of  eertain  civil  service  annuitants.  House  conferees  have  not  been  appointed. 
pp/  5444-5 


11. 


]BLIC  WORKS.  Sen.  Javits  submitted  an  amendment  to  S.  3497,  the  community'1 
facilities  loan  bill  to  include  civil  defense  facilities,  p.  5396 

Sen.  Kefauver  expressed  regret  at  the  postponement  of  S.  3497  and  inserted' 
letters  from  Tenn.  local  officials  favoring  passage  of  the  bill.  pp.  5406-7 


85th  Congress  )  HOUSE  OF  REPRESENTATIVES  (Report  1461 
2d  Session  j  (  Part  2 


AMENDING  SECTION  161  OF  THE  REVISED  STATUTES  WITH 
RESPECT  TO  THE  AUTHORITY  OF  FEDERAL  OFFICERS  AND 
AGENCIES  TO  WITHHOLD  INFORMATION  AND  LIMIT  THE 
AVAILABILITY  OF  RECORDS 


April  2,  1958. — Committed  to  the  Committee  of  the  Whole  House  on  the  State  of 
the  Union  and  ordered  to  be  printed 


Mr.  Hoffman,  from  the  Committee  on  Government  Operations, 

submitted  the  following 

ADDITIONAL  VIEWS 

[To  accompany  H.  R.  2767] 

ADDITIONAL  VIEWS  OF  CLARE  E.  HOFFMAN  1 

Page  19:  Paragraph  5  should  follow  paragraph  6,  immediately 
preceding  the  quotation  from  Mr.  Rayburn. 

Page  21:  Line  10,  “and  so  forth.  I  also  said:”  is  a  part  of  the 
quotation  from  Mr.  McCormack. 

Page  25:  Line  26  should  read:  “Party  because  of  publicity  given 
their  candidacies  by  the  eastern  press.” 

Page  31:  Lines  27  and  28  should  read:  “True,  the  first  amendment 
does  state  that  Congress  shall  ‘make  no  law  *  *  *  abridging  the  free¬ 
dom  of  speech,  or  of  the  press’  but  none  is  so”. 

Page  33:  Appendix  A  is  an  excerpt  from  Remarks  of  the  Honorable 
John  W.  McCormack  (Congressional  Record,  vol.  94,  pt.  5,  pp.  5713- 
5721). 

i  The  first  four  items  listed  are  to  correct  Printing  Office  errors,  and  the  fifth  item  is  added  for  desired 
clarification.  Unanimous  consent  to  file  these  Additional  Views  given  March  28,  1958,  Congressional 
Record,  daily  copy,  p.  5071. 
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HOUSE 


1.  DURUM  WHEAT;  SOIL  EAftK;  LIVESTOCK  LOANS.  The  Agriculturd\Committee  reported 

H.  R.  11092,  with/amendment ,  to  provide  increased  durum  wheat  acreage  allotments 
for  certain  counties  in  the  Tulelake  area,  Calif.  (H.  Rept\l607)  ;  H.  R.  11424, 
without  amendment,  to  extend  the  authority  for  extension  of  special  livestock 
loans  (H.  Rejpt.  1609);  and  H.  R.  10114,  without  amendment,  to\rovide  a  more 
equitable  treatment  for  producers  participating  in  the  soil  bank  program  for 
previous  .actions  taken  on  the  basis  of  incorrect  information  furnished  by  this 
Department  (H.  Rept.  1606) .  p.  5914. 


2.  INFORMATION.  Passed  without  amendment  H.  R.  2767,  to  provide  that  5  U.S.C.  22 
(which  provides  that  "The  head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  lav;,  for  the  government  of  his  department, 
the  conduct  of  its  officers  and  clerks,  the  distribution  and  performance  of  its 
business,  and  the  custody,  use,  and  preservation  of  the  records,  papers,  and 
property  appertaining  to  it.")  "does  not  authorize  withholding  information  from 
the  public  or  limiting  the  availability  of  records  to  the  public. "pp.  5862-91 


2 


6. 


Rejected  the  following  amendments: 

By  Rep.  Hoffman  to  provide  that  the  bill  should  not  be  construed  as  re¬ 
quiring  the  giving  of  information  or  the  making  of  records  available.^ 
pp.  5883-84 

By  Rep.  Meader  to  provide  that  no  regulation  would  be  prescribed  unde^K  the 
bill  authorizing  or  directing  the  withholding  of  information  frory  the 
public  or  limiting  the  availability  of  records  to  the  public. 

5884-85 

By  Rkp.  Hyde,  47  to  79,  to  provide  that  the  bill  would  not  authorize  with- 
hording  information  from  the  public  "in  a  manner  not  inconsistent  with 


law.'X  pp.  5885-88 


By  Rep.  Gkiffin,  63  to  87,  to  provide  that  the  bill  would  rfot  be  construed 
as  repealing  or  amending  any  other  statute  which  may /authorize  the 
withholding,  restricting,  or  limiting  the  availability  of  information 
or  records\o  the  public,  pp.  5888-89 

By  Rep.  Hoffman\to  provide  that  the  bill  would  not  1/Onit  any  constitutional 

privilege.  p/\5889 

By  Rep.  Hoffman  toSnrovide  that  the  bill  would  not  be  construed  as  requir¬ 
ing  the  giving  oX.  informat  ion  which  would  endanger  t*ie  national  security, 
impair  Government  efficiency ,  result  in  unfairness  to  any  person,  or  / 
disclose  confidentiX^  sources  of  information  to  agencies  or  officials, 
p.  5889 

Also  rejected  a  motion  by  \ep.  Hoffman  to/recommit  the  bill.  p.  5890 


3.  SURPLUS  PROPERTY.  The  Government\Operatiorfs  Committee  ordered  reported  with 
amendment  S.  2224,  to  amend  the  pkocedujTfes  on  advertised  and  negotiated  dis¬ 
posals  of  surplus  property,  p.  D3r 


4.  RECLAMATION.  A  subcommittee  of  the ylnCerior  and  Insular  Affairs  Committee 

ordered  reported  with  amendment  H/  R.  594,  to  authorize  the  construction  and 
maintenance  of  the  Fryingpan-Arkdnsas  project,  Colo.  p.  D312 


5.  FLOOD  CONTROL.  Reps.  Gross,  M^rano,  and  McG^gor  defended,  and  Rep.  Edmondson 
criticized,  the  President’s/veto  of  S.  497,  the  rivers  and  harbors  and  flood 
control  bill.  pp.  5861-6; 


FOREIGN  AFFAIRS.  Rep.  Boggs  commended  the  work  of \he  Organization  for 
European  Economic  Cooperation  in  developing  the  economy  of  Europe,  and  in¬ 
serted  a  summary  of/its  achievements  during  the  first^lO  years,  pp.  5891-93 


C 


7.  ECONOMIC  SITUATION.  Rep.  Dingell  discussed  the  current  (X^momic  situation, 

and  stated  that/net  farm  income  has  "dropped  steadily  since  the  advent  of  the 
present  administration"  and  that  the  "middlemen's  profits  m^ye  grown  astonish¬ 
ingly."  pp/5893-97 


SMALL  BUS 

If 


:ss. 


Rep.  Patman  charged  that  small  business  was  suffering  from 

in  amountryc 

loans/of  member  banks  to  various  types  of  businesses,  pp.  5898-99 


the  "cp4dit  squeeze,"  and  inserted  tables  on  the  change  in  amount\of  business 


9.  STATEHOOD.  Rep.  Saylor  urged  enactment  of  legislation  to  provide  statehood 
ror  Alaska,  pp.  5908-09 


APPROPRIATIONS.  Received  from  the  Acting  Secretary  of  Agriculture  a  report'  ^ 
"prior  to  restoration  of  balances  to  the  appropriation  'Salaries  and  expens< 
Farmer  Cooperative  Service,  1957,'  pursuant  to  the  act  of  July  25,  1956 
(31  U.  S.  C.  701-708)  and  the  reporting  requirements  set  forth  in  Bureau  of 
the  Budget  Circular  No.  A-23,  dated  June  21,  1957";  to  Government  Operations 
Committee,  p.  5914 


House  of  Representatives 


The  House  met  at  12  o’clock  noon. 

The  Chaplain,  Rev.  Bernard  Braskamp, 
D.  D.,  offered  ©he  following  prayer: 

Deuteronomy\33:25:  As  thy  days,  so 
shall  thy  strengtnJie. 

Almighty  God,  grant  that  in  these 
strange  and  strenuous  times,  we  may 
constantly  and  confidently  avail  our¬ 
selves  of  Thy  divine  wisdom  which  does 
not  err  and  the  strength\hich  does  not 
falter. 

We  penitently  confess  thalt  again  and 
again  we  are  more  conscious  of  our  per¬ 
plexities  than  we  are  of  Thy  gracious 
providence. 

May  we  not  be  cowardly  when  weXught 
to  be  courageous  nor  confused  where,  we 
ought  to  be  calm  and  never  fickle  whi 
we  ought  to  be  faithful. 

Help  us  to  labor  earnestly  and  pray’ 
fervently  for  the  coming  of  that  blessed 
day  when  men  and  nations  shall  give 
allegiance  to  the  King  of  kings  who  rules 
not  with  the  rod  of  iron  but  with  the 
scepter  of  justice,  righteousness,  mercy, 
and  love. 

Hear  us  in  His  name.  Amen. 


THE  JOURNAL 

The  Journal  of  the  proceedings  of  yes¬ 
terday  was  read  and  approved. 


MESSAGE  FROM  THE  SENATE 

A  message  from  the  Senate,  by  Mr. 
McGown,  one  of  its  clerks,  announced 
that  the  Senate  had  passed  a  concurrent 
resolution  of  the  following  title,  in 
which  the  concurrence  of  the  House  is 
requested  : 

S.  Con.  Res.  77.  Concurrent  resolution  to 
extend  greetings  to  the  Federal  Legislature/ 
of  the  West  Indies. 

The  message  also  announced  that/Che 
Senate  agrees  to  the  amendment  or  the 
House  to  a  bill  of  the  Senate  of  tjrfe  fol¬ 
lowing  title : 

S.  1708.  An  act  to  amend  the  a^t  entitled 
“An  act  relating  to  children  Worn  out  of 
wedlock,”  approved  January  1 V,  1951. 

The  message  also  announced  that  the 
Vice  President  has  appointed  Mr.  John¬ 
ston  of  South  Carolina  and  Mr.  Carl¬ 
son  members  of  the/Joint  Select  Com¬ 
mittee  on  the  pant  of  the  Senate,  as 
provided  for  in  the  act  of  August  5,  1939, 
entitled  “An  ac y  to  provide  for  the  dis¬ 
position  of  certain  records  of  the  United 
States  Government,”  for  the  disposition 
of  executive  papers  referred  to  in  the 
report  of/the  Archivist  of  the  United 
States  numbered  58-11. 


Wednesday,  April  16, 1958 

day,  page  5790,  first  column,  part  of 
which  reads: 

Mr.  Curtis  of  Missouri.  Mr.  Speaker,  will 
the  gentleman  yield? 

Mr.  McCarthy.  I  yield  to  the  gentleman 
from  Missouri. 

Mr.  Curtis  of  Missouri.  Mr.  Speaker,  I 
make  the  point  of  order  a  quorum  is  not 
present.  > 

The  Record  should  read: 

Mr.  McCarthy.  X  yield  to  the  gentleman 
from  Minnesota. 

Mr.  Speaker,  the  reason  this  is  sig¬ 
nificant  is  that  also  in  the  remarks  of 
the  gentleman  from  Minnesota  [Mr. 
McCarthy]  the  Record  does  not  contain, 
the  many  requests  I  made  to  the  gentle 
man  to  yield,  which  I  think  numbered'’  7 
or  8,  and  it  was  only  upon  his  failing  to 
vyield,  after  yielding  to  3  others,  tenat  I 
lade  the  motion  that  a  quorum  iff  as  not 
present.  The  Record  as  it  now  stands 
creates  exactly  the  opposite  impression. 

I  called  the  gentleman  frona  Minnesota 
before'taking  the  floor  to  tell  him  I  was 
going  to,  make  this  request.  He  said 
that  it  was  an  error  in  /he  transcription 
and  agreesSthat  it  should  be  corrected, 
as  I  understand,  to  state  “the  gentleman 
from  Minnesota”  hi  place  of  “the  gentle¬ 
man  from  MissWri.” 

Mr.  Speaker/ask  unanimous  consent 
that  the  Record  be  corrected  accord¬ 
ingly. 

The  SPBAKER  pro  tempore.  Is  there 
objection'  to  the  reques\ of  the  gentle¬ 
man  fnwn  Missouri? 

There  was  no  objection. 


work  its  will  even  to  the  extent  of  6  per¬ 
cent  of  an  omnibus  bill  for  authorization 
of  rivers  and  harhors  projects  in  this 
country.  By  thahveto  the  President  has 
demonstrated  that  he  intends  to  dic¬ 
tate  policy  in/his  field  in  the  future 
unless  this  Congress  overrides  the  veto, 
as  I  hope  it /will. 

Mr.  Speaker,  it  is  difficult  to  under¬ 
stand  the  reasoning  of  a  Chief  Executive 
who  asks  this  Congress  to  give  him  a 
$4  billion  blank  check  for  foreign 
aid/ permitting  him  to  initiate  expen¬ 
se  foreign  river  and  harbor  projects 
fithout  any  congressional  review  what¬ 
soever,  and  who  then  refuses  to  Congress 
its  right  to  use  its  own  judgment  on 
6  percent  of  a  rivers  and  harbors  bill  for 
our  own  country. 

This  veto  must  be  overridden  by  this 
Congress,  if  congressional  prerogatives 
have  any  significance  at  all  today. 


SMALL  BUSINESS  COMMITTEE 

Mr.  PATMAN.  Mr.  Speaker,  I  ask 
unanimous  consent  that  the  House 
Small  Business  Committee  may  sit  this 
afternoon  and  tomorrow  afternoon  dur¬ 
ing  general  debate. 

The  SPEAKER  pro  tempore.  With¬ 
out  objection,  it  is  so  ordered. 

There  was  no  objection. 


C/ORRECTION  OF  THE  RECORD 

fr.  CURTIS  of  Missouri.  Mr.  Speaker, 
'call  attention  to  the  Record  of  yester- 


IE  PRESIDENT’S  VETO  OF  THE 
RIVERS  AND  HARBORS  OMNIBUS 
BILL 

(Mr.  EDMONDSON  asked  and  Was 
given  permission  to  address  the  Houst 
for  1  minute  and  to  revise  and  extend' 
his  remarks.) 

Mr.  EDMONDSON.  Mr.  Speaker, 
there  have  been  very  few  blows  at  the 
heart  of  water  development  and  flood 
control  in  the  United  States  that  rank 
with  the  one  which  was  struck  yesterday 
by  the  President  when  he  vetoed  the 
rivers  and  harbors  omnibus  bill,  which 
had  been  passed  overwhelmingly  by  this 
Congress.  With  that  veto  the  chances 
of  hundreds  of  communities  across  this 
country  to  have  projects  that  have  been 
approved  by  the  Army  engineers,  by  the 
Bureau  of  the  Budget,  and  the  Congress 
were  substantially  and  detrimentally  af¬ 
fected.  By  that  veto  the  will  of  the  Con¬ 
gress  to  establish  new  standards  that 
will  make  possible  a  much  more  effective 
flood  control  and  water  development  pro¬ 
gram  was  also  obstructed.  By  that  veto 
the  President  asserted  that  he  will  not 
permit  this  Congress  to  legislate  and 


THE  PRESIDENT’S  VETO  OF  S.  497 

(Mr.  GROSS  asked  and  was  given 
permission  to  address  the  House  for  1 
minute  and  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  GROSS.  Mr.  Speaker,  I  take 
this  time  to  commend  President  Eisen¬ 
hower  for  vetoing  S.  497,  which  would 
authorize  the  spending  of  $1.7  billion  on 
various  rivers  and  harbors  and  flood 
control  projects. 

While  there  are  sound  projects  in  the 
bill,  there  is  no  question  that  there  are 
enWely  too  many  provisions  which  can- 
not\e  justified  on  the  basis  of  ratio  of 
benefit  to  cost.  In  his  veto  message,  the 
President  properly  enumerated  a  num¬ 
ber  of  oniectionable  provisions,  includ¬ 
ing  three\projects  estimated  to  cost 
about  $115  rnillion,  which  the  reports  of 
the  Corps  of  NEngineers  show  have  ab¬ 
solutely  no  economic  justification. 

The  President’Xarguments  against  the 
bill  are  sound,  ana.  I  am  in  full  agree¬ 
ment  with  his  view/ As  the  record  will 
show,  I  voted  against/.  497  when  it  was 
before  the  House,  for  the  reasons  stated, 
and  I  will  vote  to  uphold  the  President 
if  an  attempt  is  made  t/override  the 
veto. 

Once  again,  I  commend  him/or  block¬ 
ing  this  unwarranted. raid  upoi/he  tax¬ 
payers. 


5861 
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\  RIVERS  AND  HARBORS  BILL 
iMr.  MORANO  asked  and  was  given 
permission  to  address  the  House  for  1 
minute  and  to  revise  and  extend  his 
remark^) 

Mr.  MORANO.  Mr.  Speaker,  I  take 
exception  V  the  remarks  made  by  the 
gentleman  fi;om  Oklahoma  concerning 
the  veto  of  the'Rresident.  I  believe  there 
was  much  justification  for  the  Presi¬ 
dent’s  action.  OL  course,  I  am  happy  to 
see  that  the  gentleman  from  Iowa  [Mr. 

Gross]  is  in  agreement  with  the  Presi¬ 
dent,  at  least  in  this  one  instance.  The 
gentleman  from  Iowa  Has  ably  given  the 
reasons  for  the  veto.  \ 

I  happen  to  have  a  project  in  the 
Fourth  Congressional  District  of  Con¬ 
necticut  which  is  the  Bridgeport  Har¬ 
bor  project.  This  is  a  sound  project.  It 
is  a  project  approved  by  the  Chief  of 
Engineers  and  by  the  Bureau  of  the 
Budget.  It  has  been  twice  approved  by 
this  Congress  and  has  failed  of  enact¬ 
ment  because  of  a  Presidential  veto.  \ 

Today  I  am  introducing  a  bill,  an  indi¬ 
vidual,  special  bill,  to  authorize  the 
modification  of  the  Bridgeport  Harbor. 

I  hope  the  Committee  on  Public  Works 
will  consider  this  bill  and  any  others 
like  it  that  may  be  introduced  and  take 
quick  and  favorable  action  on  it.  It  is 
long  overdue.  The  economy  of  the  en¬ 
tire  Bridgeport  area  is  involved. 


STORY  OF  FREE  ENTERPRISE 


(Mr.  ALGER  asked  and  was  given  per¬ 
mission  to  address  the  House  for  1  min¬ 
ute  and  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  ALGER.  Mr.  Speaker,  years  ago,  I 
played  golf  with  a  fellow  who  shot  con¬ 
sistently  in  the  middle  eighties.  That 
is  good  golf  by  my  standards  and,  by  his 
standards,  too,  for  he  played  for  years 
with  other  80  to  90  shooters  and  ap¬ 
peared  to  enjoy  himself  thoroughly. 

One  day,  however,  everything  seemed 
to  break  right  for  him.  He  turned  in  a 
74 — a  personal. record. 

On  the  following  Saturday  he  went 
around  in  83 — really  a  bit  better  than  his 
average  score — but  he  immediately 
grumbled  that  he  was  “off  his  game.” 
He  is  still  grumbling,  for  I  am  afraid/ 
that  something  nearer  74  has  become  bjs 
notion  of  what  is  normal  for  him/it 
least  when  he  is  talking  to  others  a#out 
it.  Ar 

Could  it  possibly  be  that  some/of  the 
isolated  and  anguished  howl/we  hear 
today  come  from  some  who,  having  once 
done  so,  feel  they  should  sjzoot  a  busi¬ 
ness  or  an  economic  74,  d/  in  and  day 
out,  indefinitely?  / 

During  World  Wai/ll  some  of  us 
chuckled  over  the  stopy  of  a  young  lieu¬ 
tenant,  not  long  off  jSie  farm,  who  found 
himself  riding  in  /Pullman  for  the  first 
time.  Nearing  Ms  destination,  his  em¬ 
barrassment  gMw,  for  while  he  wanted 
to  appear  a  nrfan  of  the  world,  he  had 
not  the  remotest  idea  how  much  to  tip 
the  Pullman  porter.  Being  a  direct 
young  f</ow,  when  the  porter  came  to 
assist  hjm  with  bags  and  coat,  the  lieu¬ 
tenant  asked  him  straight  out  what  he 
received,  on  the  average,  as  a  tip.  With¬ 


out  batting  an  eye,  the  porter  came  back, 
“$2,  suh.” 

Stunned,  but  trying  desperately  not  to 
show  it,  the  young  lieutenant  fished  two 
bills  out  of  his  pocket  and  handed  them 
over,  at  which  the  porter’s  eyes  widened 
with  respect.  “Thank  you,  boss,”  he 
said,  “you’re  the  first  gentlemen  in  18 
months  to  come  up  to  my  average.” 


RIVERS  AND  HARBORS  BILL 

(Mr.  McGREGOR  asked  and  was  given 
permission  to  address  the  House  for  1 
minute  and  to  revise  and  extend  his 
remarks.) 

Mr.  McGREGOR.  Mr.  Speaker,  it  is 
not  my  habit  to  attempt  to  answer  any  of 
my  colleagues,  but  I  cannot  help  but  take 
exception  to  the  remarks  of  my  .good 
friend,  the  gentleman  from  Oklahoma 
[Mr.  Edmondson]  who  is  a  member  of  the 
Committee  on  Public  Works  and  who  has 
jtist  criticized  the  President  for  vetoing 
the  pork  barrel  legislation  known  as  the 
rivers  and  harbors  bill,  S.  497. 

\  I  am  sure  that  my  distinguished  friend 
from  Oklahoma  recognizes  now  that  it 
dob^  not  pay  to  put  rotten  apples  in  a, 
barrel  of  good  ones.  Most  of  The  projects 
in  the  bill  are  meritorious  and  me 
recommended  according  to  established 
proceduiV  But  what  happened?  /Some 
few  Membbrs  of  Congress  who  comd  not 
get  their  projects  recommended' accord¬ 
ing  to  Kw  byvthe  Army  engineers,  the 
Secretary  of  Defense,  and  tl/  Bureau  of 
the  Budget,  insisted  on  ^Hutting  their 
projects  into  the  Dill  rej/raless  of  their 
adverse  effect  on  tnfc^ approved  projects. 
The  President  could  lwao  anything  else 
but  veto  a  bill  of  nearly  a  billion  and  a 
half  dollars  becausaaherk  were  approxi¬ 
mately  $349  milhjWi  worthxff  projects  in 
the  legislation  Jaiat  have  nsff  been  ap¬ 
proved  or  recommended  by  the  proper 
departments/of  this  Government.  So 
some  of  those  who  put  in  the  bill  their 
projects  /hat  were  not  recommended 
should  A 6w  go  to  the  Members  whose 
projects  were  legitimate  ones  and  humbly 
apologize.  \ 


//  CORRECTION  OF  RECORD 

'  Mr.  ALBERT.  Mr.  Speaker,  I  ask 
unanimous  consent  to  correct  the  perma¬ 
nent  Record  with  regard  to  pairs  on  roll- 
call  No.  37,  page  5081,  beginning  with 
Mr.  McDonough  and  Mr.  James,  running 
through  Mr.  Green  of  Pennsylvania  and 
Mr.  Dawson  of  Utah;  also  rollcall  No.  39, 
page  5604,  beginning  with  Mr.  McCor¬ 
mack  and  Mr.  Hoeven,  running  through 
Mr.  Burdick  and  Mr.  Healey,  except  the 
pair  of  Mr.  Durham  and  Mr.  Harrison  of 
Virginia,  which  is  to  be  eliminated.  All 
names  appearing  on  the  left  side  are  for 
the  passage  of  the  bill,  and  those  names 
appearing  on  the  right  side  are  against 
.the  bill.  The  Record  should  then  show 
the  pairs  as  follows: 

Roll  No.  37 

The  Clerk  announced  the  following  pairs: 

On  this  vote  : 

Mr.  McDonough  for,  Mr.  James  against. 

Mr.  Garmatz  for,  Mr.  Taylor  against. 

Mr.  Arends  for,  Mr.  Bosch  against. 

Mr.  Wolverton  for,  Mr.  Latham  against. 

Mr.  Moore  for,  Mrs.  Bolton  against. 
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Mr.  Miller  of  New  York  for,  Mr.  Lafore  / 
against.  *  / 

Mr.  Haskell  for,  Mr.  Scott  of  Pennsylvania 
against.  / 

Mrs.  St.  George  for,  Mr.  Cramer  against/ 

Mr.  Sheppard  for,  Mr.  Dennison  again/. 

Mr.  Engel  for,  Mr.  Coudert  against.  / 

Mr.  Roosevelt  for,  Mr.  Chiperfield  against. 

Mr.  Dent  for,  Mr.  Fino  against.  / 

Mr.  Keogh  for,  Mr.  Lennon  against. 

Mr.  Anfuso  for,  Mr.  Alexander/gainst. 

Mr.  Dollinger  for,  Mr.  Abbit/against. 

Mr.  Evins  for,  Mr.  Radwan  against. 

Mr.  O'Brien  of  Illinois/ for,  Mr.  Collier  ~ 

against.  /  _ 

Mr.  Yates  of  Illinois/for,  Mr.  Robeson  of 
Virginia  against.  / 

Mr.  Celler  for,  Mr.  .Cunningham  of  Nebras¬ 
ka  against.  / 

Mr.  Farbstein  /r,  Mr.  Ray  against. 

Mr.  Teller  for  Jrar.  Colmer  against. 

Mr.  Zelenko  /r,  Mr.  Tuck  against. 

Mr.  Allen  /f  California  for,  Mr.  Krueger 
against.  / 

Mr.  Derguniail  for,  Mr.  Reed  of  New  York 
against/ 

Mr.  /elaney  for,  Mr.  Curtis  of  Missouri 
againgt . 

Mps.  Kelly  of  New  York  for,  Mr.  Vorys 
ae/iist. 

/Mr.  Fallon  for,  Mr.  Gwinn  against. 
y  Mr.  Kluczynski  for,  Mr.  Dies  against. 

Mr.  Walter  for,  Mr.  Reuss  against. 

Mr.  Healey  for,  Mr.  Smith  of  Virginia 
against. 

Mr.  Buckley  for,  Mr.  Grant  against. 

M/.  Green  of  Pennsylvania  for,  Mr.  Dawson 
of  Utah  against. 


The  Clerk  announced  the  following  pairs: 
On  this  vote: 

Mr.  McCormack  for,  Mr.  Hoeven  against. 

Mr.  Forrester  for,  Mr.  Coudert  against. 

Mr.  Colmer  for,  Mr.  Scherer  against. 

Mr.  Abbitt  for,  Mr.  Hess  against. 

Mr.  Lennon  for,  Mr.  Kean  against. 

Mr.  Adair  for  Mr.  Taylor  against. 

Mrs.  Harden  for,  Mr.  Landrum  against. 

Mr.  Halleck  for,  Mr.  Vinson  against. 

Mr.  Mumma  for,  Mr.  Celler  against. 

Mr.  James  for,  Mr.  Buckley  against. 

Mr.  Becker  for,  Mr.  Rooney  against. 

Mr.  Wilson  of  California  for,  Mr.  Dooley 
against. 

Mr.  Pilcher  for,  Mrs.  Bolton  against. 

Mr.  Ba-  den  fur,  Mr.  Bow  against. 

Mr.  Boland  for,  Mr.  Riley  against. 

Mr.  Passman  for,  Mr.  Horan  against. 

.  Mr.  Patman  for,  Mr.  Dollinger  against. 

\Mr.  Rains  for,  Mrs.  Sullivan  against. 

'Mr.  Dies  for,  Mr.  Preston  against. 

Mj\  Robeson  of  Virginia  for,  Mr.  Holifield 
against. 

Mr.  Burdick  for  Mr.  Healey  against. 

The  BREAKER  pro  tempore.  Is  there 
objection \o  the  request  of  the  gentle¬ 
man  from  Oklahoma? 

There  was\o  objection. 


AMENDING  SECTION  161,  REVISED 
STATUTES 

Mr.  BOLLING.  Mr.  Speaker,  by  di¬ 
rection  of  the  Committee  on  Rules,  I 
call  up  the  resolution  (H.  Res.  514) 
providing  for  the  consideration  of 
H.  R.  2767,  a  bill  to  amend  section  161 
of  the  Revised  Statutes  with  respect  to 
the  authority  of  Federal  bfficers  and 
agencies  to  withhold  information  and 
limit  the  availability  of  records,  and 
ask  for  its  immediate  consideration. 

The  Clerk  read  the  resolution,  as 
follows: 


Roll  No.  39 
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Resolved,  That  upon  the  adoption  of  this 
resolution  It  shall  be  In  order  to  move  that 
the  House  resolve  Itself  into  the  Committee 
of  the  Whole  House  on  the  State  of  the 
Union  for  the  consideration  of  the  bill 
(H.  R.  2767)  to  amend  section  161  of  the 
Revised  Statutes  with  respect  to  the  author¬ 
ity  of  Federal  officers  and  agencies  to  with¬ 
hold  information  and  limit  the  availability 
of  records.  After  general  debate,  which 
shall  be  confined  to  the  bill  and  continue 
not  to  exceed  1  hour,  to  be  equally  divided 
and  controlled  by  the  chairman  and  rank¬ 
ing  minority  member  of  the  Committee  on 
Government  Operations,  the  bill  shall  be 
read  for  amendment  under  the  5-minute 
rule.  At  the  conclusion  of  the  consideration 
of  the  bill  for  amendment,  the  Committee 
shall  rise  and  report  the  bill  to  the  House 
with  such  amendments  as  may  have  been 
adopted,  and-  the  previous  question  shall 
be  considered  as  ordered  on  the  bill  and 
amendments  thereto  to  final  passage  with¬ 
out  intervening  motion  except  one  motion 
to  recommit. 

Mr.  BOLLING.  Mr.  Speaker,  before 
commencing  debate  on  the  rule,  I  wish 
to  make  a  unanimous  consent  request. 
After  discussion  with  the  managers  of 
the  bill,  both  on  the  majority  and  on 
the  minority  side,  and  the  leadership  on 
both  sides,  I  ask  unanimous  consent  that 
on  page  1,'  line  9,  after  the  words  “not 
to  exceed”  the  words  “one  hour”  be 
stricken  and  the  words  “two  hours”  be 
inserted. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  request  of  the  gentle¬ 
man  from  Missouri? 

Mr.  BROWN  of  Ohio.  Mr.  Speaker, 
reserving  the  right  to  object,  I  would  like 
to  add  that  the  minority  agrees  with 
that  request  and  supports  the  request  of 
the  gentleman  from  Missouri. 

The  SPEAKER  pro  tempore.  Is  there 
objection  to  the  request  of  the  gentle¬ 
man  from  Missouri? 

There  was  no  objection. 

The  resolution  was  amended  accord¬ 
ingly. 

Mr.  BOLLING.  Mr.  Speaker,  I  yield 
30  minutes  to  the  gentleman  from  Ohio 
[Mr.  Brown]. 

Mr.  Speaker,  I  yield  myself  such  time 
as  I  may  require. 

Mr.  Speaker,  House  Resolution  514 
makes  in  order  the  consideration  of  the 
bill  H.  R.  2767,  to  amend  section  161  of 
the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies 
to  withhold  information  and  limit  the 
availability  of  records. 

Mr.  Speaker,  under  the  unanimous- 
consent  agreement  which  has  just  been 
entered  into,  the  rule,  which  is  an  open 
rule,  provides  for  2  hours  of  general  de¬ 
bate. 

The  section  which  the  bill  proposes  to 
amend  is  as  follows: 

The  head  of  each  department  is  author¬ 
ized  to  prescribe  regulations,  not  inconsist¬ 
ent  with  law,  for  the  government  of  his  de¬ 
partment,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  custody,  use,  and  pres¬ 
ervation  of  the  records,  papers,  and  property 
appertaining  to  it. 

The  amendment  provides  that  “This 
section  does  not  authorize  the  with¬ 
holding  of  information  from  the  public 
or  limiting  the  availability  of  records  to 
the  public.” 


Before  the  Rules  Committee  there  was 
no  controversy  over  the  rule.  With  the 
change  in  time  just  agreed  to,  I  gather 
there  is  no  controversy  about  the 
adoption  of  the  rule  now,  and  I  therefore 
reserve  the  balance  of  my  time. 

The  SPEAKER  pro  tempore.  The 
gentleman  from  Ohio  [Mr.  Brown]  is 
recognized. 

(Mr.  BROWN  of  Ohio  asked  and  was 
given  permission  to  revise  and  extend  Iris 
remarks.) 

Mr.  BROWN  of  Ohio.  Mr.  Speaker, 
I  yield  myself  such  time  as  I  may 
require. 

As  the  gentleman  from  Missouri  [Mr. 
Bolling]  has  so  ably  stated,  this  reso¬ 
lution  would  make  in  order  H.  R.  2767, 
a  bill  to  amend  one  of  the  oldest  statutes 
on  our  Federal  books.  It  is  a  bill  in 
which  the  press  of  the  Nation  has  been 
greatly  interested  for  many  years.  The 
legislation  has  the  support  of  such  or¬ 
ganizations  as  the  national  journal¬ 
istic  fraternity,  Sigma  Delta  Chi,  and 
practically  every  newspaper  and  maga¬ 
zine  publisher  and  reporter  in  the 
United  States.  It  is  called  the  freedom- 
of-information  bill,  or  amendment. 

The  bill  was  reported  unanimously  by 
the  House  Committee  on  Government 
Operations,  although  there  were  filed 
with  the  report  by  2  individuals  addi¬ 
tional  views;  1  by  the  gentleman  from 
Michigan  [Mr.  Hoffman],  who  will  speak 
on  the  bill,  and  the  other  by  the  gen¬ 
tleman  from  Michigan  [Mi-.  Meader], 
who  will  also  speak  on  the  measure. 

What  this  bill  does  is  to  amend  Re¬ 
vised  Statute  161,  which  was  adopted  in 
the  first  session  of  the  First'  Congress 
of  the  United  States  back  in  1789  as  a 
housekeeping  provision.  I  want  to  read 
the  original  law  : 

The  head  of  each  department  is  authorized 
to  prescribe  regulations,  not  inconsistent 
with  law,  for  the  government  of  his  de¬ 
partment,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  custody,  use,  and  pres¬ 
ervation  of  the  records,  papers,  and  prop¬ 
erty  appertaining  to  it. 

That  is  the  original  statute  which  has 
been  on  the  books  since  the  creation  of 
this  Government.  It  appears  this  sec¬ 
tion  has  been  used  too  often  by  too  many 
Government  departments,  agencies,  and 
officials  as  an  excuse  for  withholding 
information  from  the  general  public. 
So,  an  amendment  to  that  section  has 
been  proposed.  It  is  a  very  simple 
amendment,  a  1-line  amendment,  which 
will  add  this  1  sentence : 

This  section  does  no  authorize  the  with¬ 
holding  of  information  from  the  public  or 
limiting  the  availability  of  records  to  the 
public. 

That  simply  means  that  the  public 
and  the  press  may  have  access  to  the 
ordinary  records  of  the  average  depart¬ 
ment  and  agency  of  the  Federal  Govern¬ 
ment;  the  right  to  know,  in  other  words, 
the  right  to  learn  what  is  going  on.  I 
must  point  out  that  this  amendment 
does  in  any  way  affect  some  78  separate 
statutes,  which  do  provide  for  the 
secrecy  of  many  Government  records, 
such  as  income  tax  returns,  and  other 
similar  records. 


I  do  not  believe  the  amendment  inter¬ 
feres  in  any  way  with  the  long-estab¬ 
lished  custom  which  has  lasted,  for  many 
many  years,  since  Washington’s  time 
perhaps,  whereby  the  President  can,  in 
the  public  interest,  or  as  a  matter  of 
national  security,  refuse  to  divulge  cer¬ 
tain  information,  or  to  permit  those  in 
the  executive  branch  of  the  Government 
to  make  available  to  the  public  informa¬ 
tion  which  in  his  judgment  he  believes 
would  be  detrimental  to  the  welfare  of 
this  country. 

Mr.  HYDE.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  BROWN  of  Ohio.  I  yield. 

Mr.  HYDE.  In  view  of  what  the  gen¬ 
tleman  has  just  said  with  respect  to  the 
laws  which  it  does  not  repeal,  and  I  also 
gather  from  the  reading  of  the  report 
and  the  hearings  that  it  is  not  the  inten¬ 
tion  to  reveal  such  things  as  income  tax 
returns,  FBI  files,  or  things  like  that  and 
other  matters  of  security,  would  it  not  be 
better  to  spell  that  out  by  simply  adding 
to  what  you  have  here  in  the  amend¬ 
ment  the  language  “where  not  incon¬ 
sistent  with  law”,  so  it  cannot  be  used  as 
an  excuse  by  some  officials  for  giving  out 
information  which  they  should  not  give 
out? 

Mr.  BROWN  of  Ohio.  Let  me  con¬ 
tinue  and  explain  tha£  if  I  may,  to  the 
gentleman. 

It  is  the  opinion  of  our  committee — 
certainly  it  is  my  opinion  and  my  inter¬ 
pretation  of  this  amendment,  that  it 
would  still  be  a  violation  of  law  for  any 
agency  of  Government  or  any  Govern¬ 
ment  official  to  make  public  any  of  the 
records  for  which  secrecy  is  provided  by 
any  of  some  78  separate  statutes. 

It  would  also,  in  my  opinion,  in  no 
way  affect  the  right  of  the  President, 
which  he  at  least  exerts,  and  which  the 
Attorney  General  claims  he  has,  and 
over  which  there  has  been  a  great  dis¬ 
pute  with  Congress  at  times,  as  to  his 
right  to  withhold  information  from  the 
public  or  from  legislative  bodies.  It  is 
my  understanding  the  gentlemen  from 
Michigan,  both  Mr.  Meader  and  Mr. 
Hoffman,  will  present  amendments  to 
clarify  this  amendment  so  as  to  make 
definite  just  exactly  what  the  statute 
will  do,  as  the  gentleman  from  Mary¬ 
land  has  suggested. 

As  far  as  I  am  concerned,  and  I  think 
as  far  as  the  members  of  the  committee 
are  concerned,  if  any  clarifying  amend¬ 
ment  can  be  prepared  that  will  further 
protect  the  proper  interests  of  the 
United  States  in  security  cases  and 
other  matters,  where  it  is  the  desire  of 
the  Congress,  or  under  the  statutory 
laws  that  grant  and  permit  secrecy, 
such  amendments  will  be  acceptable.  I 
know  that  members  of  the  press,  repre¬ 
sentatives  of  the  various  press  organiza¬ 
tions  of  the  country,  have  testified  they 
in  no  way  want  to  use  this  new  amend¬ 
ment  to  the  law  to  obtain  any  informa¬ 
tion  that  would  in  any  way  be  injurious 
to  the  United  States.  So  I  say  in  re¬ 
spect  to  both  these  gentlemen,  who  have 
given  great  study  to  this  problem,  that 
I  hope  they  will  have  amendments 
worthy  of  the  consideration  of  this 
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House.  Does  that  answer  the  gentle¬ 
man’s  question? 

Mr.  HYDE.  I  thank  the  gentleman. 
I  gather  from  what  the  gentleman  says 
there  will  be  no  objection  to  such  an 
amendment  clarifying  the  point  I  have 
made. 

Mr.  BROWN  of  Ohio.  It  wants  to  be 
a  clarifying  amendment.  I  would  not 
support  any  amendment  I  thought 
would  protect  the  continued  practice 
which  now  exists  of  departments  cover¬ 
ing  up  and  withholding  information 
which  might  be  critical  of  the  -  depart¬ 
ment,  but  in  no  way  injurious  to  the 
security  of  this  country. 

Mr.  HYDE.  I  agree  with  the  gentle¬ 
man.  I  just  wanted  to  make  sure  how 
the  gentleman  felt. 

Mr.  BROWN  of  Ohio.  I  believe,  as  a 
newspaper  publisher,  as  well  as  a  Mem¬ 
ber  of  Congress,  that  the  people  of  the 
United  States  have  the  right  to  know; 
and  as  long  as  we  have  a  freedom  of  the 
press  provision  in  the  Constitution,  and 
if  we  are  to  continue  to  have  a  free 
press,  we  must  guarantee  to  the  press 
the  right  to  obtain  information  on  pub¬ 
lic  matters.  I  point  out  again  that 
there  is  nothing  in  this  bill  which  would 
prove  in  any  way  injurious  to,  or  that 
would  endanger,  the  security  of  the 
country,  or  its  best  interests;  and  cer¬ 
tainly,  the  press  of  the  Nation  does  not 
ask  such  a  privilege.  The  only  thing 
the  press  wants  is  the  right  to  know,  and 
for  the  American  people  to  know,  what 
is  going  on  in  these  departments  and 
agencies,  and  to  do  away  with  some  of 
these  secrecy  orders  and  regulations 
which  have  nothing  to  do  with  the  na¬ 
tional  defense  or  national  security. 

I  am  sure  attention  will  be  given  to 
any  amendments  which  may  be  of¬ 
fered  by  the  two  gentlemen  from  Mich¬ 
igan,  both  of  whom  are  distinguished 
members  of  the  committee  which  con¬ 
sidered  this  legislation,  and  who  have 
spent  a  great  deal  of  time  and  study  on 
it. 

Mr.  Speaker,  I  yield  5  minutes  to  the 
gentleman  from  Michigan  [Mr.  Meader]. 

(Mr.  MEADER  asked  and  was  given 
permisson  to  revise  and  extend  his  re¬ 
marks  and  include  extraneous  matter 
and  also  to  revise  and  extend  the  re¬ 
marks  he  will  make  in  general  debate  on 
the  bill  H.  R.  2767  and  to  include  ex¬ 
traneous  matter  in  those  remarks.)  " 

Mr.  MEADER.  Mr.  Speaker,  I  be¬ 
lieve  the  gentleman  from  Ohio  has 
pretty  well  covered  the  attitude  that  the 
Government  Operations  Committee  took 
with  respect  to  this  legislation.  So  far 
as  I  know  there  is  no  opposition  to  the 
general  purpose  of  the  legislation  which 
is  simply  to  take  away  from  officials  in 
the  executive  branch  of  the  Government 
one  of  the  crutches  they  have  used  in 
the  past  for  denying  information  to  the 
general  public.  The  only  debate  that 
was  had  in  committee  and  the  only 
matter  in  controversy  between  myself 
and  the  sponsors  of  the  measure  is  the 
question  of  the  wording  of  the  legisla¬ 
tion. 

As  the  gentleman  from  Ohio  pointed 
out  in  his  colloquy  with  the  gentleman 
from  Maryland,  no  one  in  our  commit¬ 
tee  has  any  intention,  so  far  as  I  am 


aware,  of  affecting  the  78  statutes,  or 
whatever  the  number  may  be,  under 
which  the  departments  and  agencies  in 
the  executive  branch  of  the  Government 
are  authorized  to  withhold  information. 
The  only  objective  of  the  Government 
Operations  Committee  and  the  sponsors 
of  the  bill,  as  has  been  explained  in  de¬ 
bate,  and  as  contained  in  the  report  of 
the  committee,  is  to  remove  this  partic¬ 
ular  authority  that  the  officials  have 
claimed  gives  them  .the  right  to  with¬ 
hold  information  from  the  public.  In 
other  words,  H.  R.  2767  is  to  be  confined 
to  section  161  of  the  revised  statutes, 
and  is  not  intended  to  affect  any  other 
law  or  any  other  right  that  may  exist 
in  the  executive  department  with  re¬ 
spect  to  secrecy  or  the  withholding  of 
information  from  the  public.  That  was 
not  clear  until  the  matter  was  discussed 
in  the  committee. 

I  offered  an  amendment  in  committee 
which  I  thought  would  strengthen  the 
bill  by  making  the  language  clearer  and 
would  prevent  any  misinterpretation  by 
a  court  if  the  matter  gets  into  a  litigated 
status  subsequently.  I  do  not  particu¬ 
larly  appreciate  having  people  charge 
me  with  being  opposed  to  the  legislation 
when  my  objective  is  to  prefect  it.  I 
think' we  have  an  obligation  here  as  leg¬ 
islators  to  see  that  our  language  and  the 
expression  of  our  intent  are  just  as  clear 
in  the  statute  as  we  can  make  it.  I  do 
not  think  there  is  any  language  that  is 
sacred  and  beyond  being  touched.  I  do 
not  care  how  widely  the  matter  has  been 
publicized  throughout  the  country,  we 
should  make  our  intention  as  plain  as 
we  can.  If  there  is  ambiguity  or  if 
there  is  a  possibility  that  a  court  may 
misconstrue  what  we  state,  it  is  our  ob¬ 
ligation  as  legislators  to  make  that  lan¬ 
guage  as  clear  as  we  possibly  can.  That 
is  my  one  and  only  purpose  in  offering 
the  amendment. 

Mr.  Speaker,  I  doubt  that  I  will  have 
much  support  for  my  amendment,  even 
though  I  think  it  is  right,  because,  un¬ 
fortunately,  there  has  grown  up  a  tend¬ 
ency  when  a  bill  is  introduced  to  get 
public  support  behind  it  or  the  support  of 
groups  and  to  put  pressure  upon  the 
Members  of  Congress  to  “pass  this  mea¬ 
sure  without  amendment,”  not  without 
crippling  amendments  but  without  even 
a  perfecting  amendment.  I  do  not  doubt 
that  many  Members  of  this  House  have 
received  communications  from  their 
editors  back  home  urging  them  to  oppose 
any  amendments.  They  will  follow  those 
instructions,  undoubtedly,  but  I  do  think 
they  ought  to  pay  attention  to  the  debate 
and  bo  their  job  here,  which  is  to  make 
legislative  intent  as  plain  as  we  can. 

Mr.  Speaker,  I  do  not  intend  to  discuss 
the  possible  misinterpretation  of  this 
very  simple  one-sentence  bill  at  this 
time,  but  I  shall  do  so  in  general  debate. 
I  hope  there  will  be  enough  Members  on 
the  floor  so  that  we  really  can  give  some 
consideration  to  this  measure  and  make 
this  bill  the  best  bill  we  can  make  it.''  I 
want  to  make  clear  again  that  I  do  not 
know  of  anyone  on  the  committee  who  is 
opposed  to  the  purpose  of  this  legisla¬ 
tion,  and  anyone  who  offers  an  amend¬ 
ment  should  not  be  tarred  with  some 
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sinister  purpose  of  defeating  the  mea¬ 
sure. 

Mr.  HOFFMAN.  Mr.  Speaker,  will  the 
gentleman  yield? 

Mr.  MEADER.  I  yield  to  the  gentle¬ 
man  from  Michigan. 

Mr.  HOFFMAN.  Did  I  understand  the 
gentleman  to  say  he  did  not  know  of  any¬ 
one  on  the  committee  who  was  opposed  to 
the  purpose  of  the  bill? 

Mr.  MEADER.  That  was  my  state¬ 
ment. 

Maybe  I  am  mistaken.  Maybe  the  gen¬ 
tleman  is  opposed  to  it. 

Mr.  HOFFMAN.  I  am  not  opposed  to 
the  announced  purpose,  which  is  to  end 
the  abuse  which  has  been  customary  in 
the  departments,  but  I  sure  am  opposed 
to  the  adoption  of  this  type  of  legislation 
which  would  destroy  the  prerogative,  the 
authority,  granted  to  all  of  the  executive 
departments  by  the  Constitution  itself. 

Mr.  MEADER.  I  did  not  mean  to  un¬ 
dertake  to  state  the  position  of  anyone 
else  with  respect  to  this  ■'bill.  I  know 
that  the  gentleman  from  Michigan  [Mr. 
Hoffman]  is  capable  of  stating  his  own 
i)osition.  I  may  have  misinterpreted 
what  I  understood  to  be  his  position  in 
the  committee,  in  support  of  the  objec¬ 
tive  as -I  have  described  it,  namely,  to 
take  away  from  the  officials  of  the 
executive  branch  of  the  Government 
section  161  as  a  basis  for  withholding 
information.  If  the  gentleman  is  op¬ 
posed  to  that  purpose,  I  did  not  under¬ 
stand  it  so  in  the  committee,  but  I  will 
■  let  him  make  his  own  statement  on  that. 
So  far  as  I  know,  no  one  else  opposes  the 
objective  of  the  legislation. 

Mr.  HOFFMAN.  If  the  objective  is  to 
cure  an  evil  which  now  exists,  I  am  with 
you,  but  if  it  is  what  I  think  it  is,  if  the 
result  is  what  I  think  it  will  be  and  as  a 
political  attack  on  the  administration,  I 
sure  am  against  it.  This  bill  is  an  at¬ 
tempt  by  the  Congress  to  invade  and  take 
over  a  function,  an  activity,  of  the 
executive  department. 

Mr.  BROWN  of  Ohio.  Mr.  Speaker,  I 
have  no  further  requests  for  time. 

Mr.  BOLLING.  Mr.  Speaker,  I  move 
the  previous  question. 

The  previous  question  was  ordered. 

The  resolution  was  agreed  to. 

Mr.  MOSS.  Mr.  Speaker,  I  move  that 
the  House  resolve  itself  into  the  Com¬ 
mittee  of  the  Whole  House  on  the  State 
of  the  Union  for  the  consideration  of 
the  bill  (H.  R.  2767)  to  amend  section 
161  of  the  Revised  Statutes  with  respect 
to  the  authority'  of  Federal  officers  and 
agencies  to  withhold  information  and 
limit  the  availability  of  records. 

The  motion  was  agreed  to. 

Accordingly  the  House  resolved  itself 
into  the  Committee  of  the  Whole  House 
on  the  State  of  the  Union  for  the  con¬ 
sideration  of  the  bill  H.  R.  2767,  with  Mr. 
Natcher  in  the  chair. 

The  Clerk  read  the  title  of  the  bill. 

By  unanimous  consent,  the  first  read¬ 
ing  of  the  bilf  was  dispensed  with. 

Mr.  MOSS.  Mr.  Chairman,  I  yield 
myself  such  time  as  I  may  require. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
make  the  point  of  order  that  a  quorum 
is  not  present. 
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The  CHAIRMAN.  Evidently  a  quo¬ 
rum  is  not  present.  The  Clerk  will  call 
the  roll. 

The  Clerk  called  the  roll,  and  the  fol¬ 
lowing  Members  failed  to  answer  to  their 
names : 

[Roll  No.  41] 


Allen,  III. 

Green,  Oreg. 

Mumma 

Auchincloss 

Gubser 

Norblad 

Barden. 

Gwinn 

Powell 

Barrett 

Hays,  Ark. 

Rabaut 

Blitch 

Hays,  Ohio 

Radwan 

Brown,  Mo. 

Holifield 

Riley 

Buckley 

Holt 

Roberts 

Burdick 

Jenkins 

Scott,  Pa. 

Byrd 

Kean 

Sheppard 

Celler 

Kee 

Shuford 

Cretella 

Keogh 

Sieminski 

Dies 

Lafore 

Utt 

Diggs 

LeCompte 

Widnall 

Eberharter 

Lennon 

Williams,  N.  Y. 

Engle 

McMillan 

Willis 

Gordon 

Macdonald 

Wilson,  Calif. 

Grant 

Madden 

Withrow 

Gray 

Montoya 

Accordingly  the  Committee  rose;  and 
the  Speaker  pro  tempore  having  resumed 
the  chair,  Mr.  Natciier,  Chairman  of 
the  Committee  of  the  Whole  House  on 
the  State  of  the  Union,  reported  that  that 
Committee,  having  had  under  consid¬ 
eration  the  bill  H.  R.  2767,  and  finding 
itself  without  a  quorum,  he  had  directed 
the  roll  to  be  called,  when  373  Members 
responded  to  their  names,  a  quorum,  and 
he  submitted  herewith  the  names  of  the 
absentees  to  be  spread  upon  the  Jour¬ 
nal. 

The  Committee  resumed  its  sitting. 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  California 
[Mr.  Moss]. 

Mr.  MOSS.  Mr.  Chairman,  I  yield  my¬ 
self  such  time  as  I  may  need. 

Mr.  Chairman,  this  is  really  a  very 
simple  amendment  to  a  very  old  statute. 
Section  161  of  the  Revised  Statutes  of  the 
United  States,  5  United  States  Code  22, 
in  the  judgment  of  the  committee,  was 
a  simple  grant  of  housekeeping  authority. 
I  think  it  might  be  interesting  to  read  the 
language: - 

The  head  of  each  department  Is  author¬ 
ized  to  prescribe  regulations,  not  inconsist¬ 
ent  with  law,  for  the  government  of  his  de¬ 
partment,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  custody,  use,  and  preser¬ 
vation  of  the  records,  papers,  and  property 
appertaining  to  it. 

The  bill  before  us  proposes  merely  to 
add  this  language : 

This  section  does  not  authorize  withhold¬ 
ing  information  from  the  public  or  limiting 
the  availability  of  records  to  the  public. 

The  reason  we  are  offering  this  amend¬ 
ment  is  that  the  special  Government  In¬ 
formation  Subcommittee,  after  almost  3 
years  of  study,  had  determined  quite 
clearly  on  the  record  that  numerous  de¬ 
partments  and  agencies  of  the  Govern¬ 
ment  have  tortured  this  language  into  a 
broad  authority  to  withhold  information 
from  the  public  and  even  from  the  Con¬ 
gress  itself.  We  did  not  lightly  draft 
this  language.  While  it  appears  very 
simple,  much  thought  has  gone  into  it. 
The  language  has  been  changed  at  least 
three  times.  It  has  been  circulated  to  a 
very  distinguished  list  of  attorneys,  edu¬ 
cators,  editors,  and  within  the  Govern¬ 
ment  itself  for  comment. 


I  think  it  might  be  well  here  to  first 
deal  with  the  things  that  this  legislation 
does  not  do. 

It  is  confined  to  amending  the  lan¬ 
guage  of  this  section.  It  does  not  go  ^o 
any  other  statutory  authority  which 
confers  upon  the  departments  and  agen¬ 
cies  of  Government  the  right  to  with¬ 
hold  information.  It  does  not  go  to  any 
Executive  privilege,  if  such  exists.  As 
I  understand  it,  the  claim  of  privilege 
is  supposed  to  come  from  some  unde¬ 
fined  inherent  power.  If  it  exists,  then 
it  is  not  subject  to  modification  by  stat¬ 
ute.  It  does  not  go  to  security-sensitive 
information.  Wheneyer  a  withholding 
is  made  because  the  release  of  infor¬ 
mation  might  adversely  affect  the  inter¬ 
ests  of  the  United  States,  the  Depart¬ 
ments  of  Government  rely  on  a  different 
authority.  This  amendment  affects 
only  nonsensitive  nonsecurity  informa¬ 
tion.  Nor  does  it  in  any  way  modify  the 
authority  of  the  Government  to  direct 
withholding  because  the  information 
would  be  injurious  to  the  United  States. 

It  does  not  affect  the  FBI  files  or  the 
access  to  those  files.  Again  there  is 
very  adequate  statutory  authority  for 
the  safeguarding  of  that  type  of  infor¬ 
mation.  It  does  not  affect  the  confiden¬ 
tial  status  of  information  given  to  the 
Government  and  carefully  detailed  in 
title  18,  United  States  Code,  section  1905, 
such  as  trade  secrets,  processes,  opera¬ 
tions,  style  of  work,  or  apparatus  or  the 
identity  of  confidential  statistical  data, 
amount  or  source  of  income,  profit,  loss, 
or  expenditures.  It  does  not  affect  the 
confidential  treatment  of  income-tax 
returns.  It  does  not  affect  more  than  75 
additional  specific  statutory  grants  of 
authority  for  the  control  of  information. 

These  laws  range  from  national  se¬ 
curity  to  peanuts.  They  included: 

National  security  and  defense  mat¬ 
ters. 

Diplomatic  codes. 

Inventions. 

Atomic  energy  information. 

Intelligence. 

Cotton  data. 

Tobacco  data. 

Information  concerning  marketing 
agreements. 

Peanut  data. 

Sugar  data. 

Alien  registration  records. 

Census  information. 

Information  accumulated  by  Federal 
Trade  Commission. 

Information  obtained  from  accounts 
and  records  of  natural  gas  companies. 

Information  obtained  from  accounts 
and  records  of  persons  regulated  by  Fed¬ 
eral  Power  Commission,  Federal  Trade 
Commission,  Federal  Communications 
Commission,  Interstate  Commerce  Com¬ 
mission. 

Names  of  borrowers  from  banks. 

Tax  returns. 

Narcotic  tax  returns. 

Information  obtained  by  Railroad  Re¬ 
tirement  Board. 

Record  of  seamen’s  discharge  books. 

Contracts  of  motor  and  w'ater  carriers. 

Information  from  the  accounts  of  mo¬ 
tor,  water  and  air  carriers. 


Information  obtained  from  manufac¬ 
turers  and  distributors  of  explosives. 

Selective  service  records. 

Information  obtained  from  audit  of 
defense  contracts. 

Information  obtained  under  the 
Housing  and  Rent  Act,  the  Export  Con¬ 
trol  Act,  Defense  Production  Act,  Civil 
Aeronautics  Act. 

Information  concerning  Civil  Service 
examinations. 

Crop  reports. 

Order  and  findings  as  to  the  removal 
of  national  bank  directors. 

Security  Exchange  investment  ad¬ 
visors  investigations. 

Foreign  Service  employees  corre¬ 
spondence  and  records. 

Private  shipbuilders  experiment  re¬ 
sults. 

Veterans’  Bureau  files. 

Postal  savings  deposits. 

Public  Health  Service  records  of  nar¬ 
cotic  patients. 

It  merely  defines  the  intent  of  the 
Congress  which,  in  1789,  first  voted  this 
housekeeping  authority.  This  amend¬ 
ment  restores  its  original  intent.  It  says 
to  the  Departments  of  Government  “if 
you  desire  to  withhold  information  from 
anyone,  including  the  Congress,  then 
seek  specific  authority.” 

It  is  a  very  timid  first  step  in  bringing 
order  out  of  a  most  chaotic  field.  For 
too  long  a  time,  in  my  judgment,  the 
Congress  has  been  willing  to  permit  the 
Executive  to  determine  what  people  can 
know,  and,  in  fact,  what  the  Congress 
can  or  should  know. 

We  hope,  as  a  further  work  of  the  sub¬ 
committee,  to  deal  with  some  of  these 
specific  statutory  grants,  to  reevaluate 
them,  to  determine  whether  theyv  are 
adequate  or  if  there  is  a  real  need  for 
them.  I  hope  no  one  confuses  this  very 
mild  approach  with  those  other  prob¬ 
lems.  I  hope  no  one  imagines  that  we 
are  trying  to  open  up  military  secrets, 
secrets  of  state,  or  to  lay  on  the  record 
all  of  the  information  which  is  acquired 
by  the  Government. 

I  want  to  emphasize  again  that  that 
is  not  the  intent;  that  cannot  be  the  ef¬ 
fect.  This  deals  only  with  the  author¬ 
ity  granted  in  this  section  of  the  code. 
In  my  judgment  and  in  the  judgment 
of  a  great  many  others  who  have  devoted 
careful  study  to  this  problem,  this  is  the 
minimum  expression  which  the  Congress 
should  make  at  this  time.  I  believe  the 
language  to  be  clear.  I  have  studied 
carefully  the  amendments  proposed  in 
committee.  It  is  my  judgment  that  they 
are  not  necessary  or  desirable,  and  I 
hope  that  the  committee,  when  they  are 
offered,  will  believe,  as  I  do,  that  the 
language  so  carefully  put  together  best 
expresses  the  intent  and  best  meets  the 
needs  of  the  moment. 

(Mr.  HOFFMAN  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  myself  15  minutes. 

Mr.  Chairman,  if  this  bill  would  ac¬ 
complish  what  the  gentleman  from 
California  [Mr.  Moss],  the  chairman  of 
the  three -man  subcommittee,  says  it 
will  and  nothing  more,  I  would  be  en- 
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thusiastically  supporting  it.  However, 
having  had  some  experience  with  legis¬ 
lation  and  with  statesmen — not  poli¬ 
ticians — I  must  take  the  bill  as  it  is 
written,  consider  the  sources  from, which 
it  came. 

This  bill  originated  with  the  news¬ 
paper  people,  the  people  who  have  news 
to  sell,  the  people  who  assume  and  to  a 
very  great  degree  do  speak  for  the  peo¬ 
ple,  and  no  criticism  should  or  could  be 
made  of  their  activities  here.  We  all 
realize  that  much  of  the  freedom  of  this 
country  exists  because  we  have  had  a 
free  press.  We  all  realize  that  without 
it  and  without  an  informed  press,  we 
could  not  make  progress,  nor  could  we 
be  secure  as  a  Nation. 

The  stated  purpose  of  the  bill,  it  has 
been  said,  is  to  cure  an  abuse.  But, 
how  and  where  did  the  legislation  origi¬ 
nate?  How  have  the  hearings  been  car¬ 
ried  on?  In  the  first  place,  on  the  com¬ 
mittee  staff,  we  have  three  reporters; 
fine,  able,  aggressive  gentlemen,  no  ques¬ 
tion  about  it.  But  they  have  directed 
the  staff  activities  from  the  beginning 
down  to  today.  That  is  their  privilege. 
But,  you  should  remember  their  back¬ 
ground  and  what  they  want.  They  are 
first  and  last  lobbyists  for  the  press. 
They  are  young,  ambitious  reporters, 
with  the  fixed  conviction  that  they  know 
best  how  this  Government  should  be  op¬ 
erated.  They  propose  to  look  at  and 
into  78  other  statutes  and  how  they  are 
administered.  Then  tell  the  Congress — 
after  they  have  told  the  press — how  the 
business  of  the  departments  should  be 
conducted. 

AVAILABILITY  OF  INFORMATION  FROM  FEDERAL 
DEPARTMENTS  AND  AGENCIES 

June  9,  1955,  William  L.  Dawson, 
chairman  of  the  House  Committee  on 
Government  Operations,  wrote  a  letter 
to  the*  Honorable  John  E.  Moss,  a  mem¬ 
ber  of  that  committee,  which  reads  as 
follows : 

Congress  of  the  United  States. 

House  of  Representatives, 
Committee  on  Government  Operations, 

Washington,  D.  C.,  June  9,  1955. 
Hon.  John  E.  Moss, 

House  Office  Building, 

Washington,  D.  C. 

Dear  Colleague:  I  am  asking  you  to  act 
as  chairman  of  the  Government  Information 
Subcommittee  of  the  House  Government 
Operations  Committee.  Other  members  to 
serve  on  this  special  subcommittee  are  Con¬ 
gressman  Dante  Fascell  and  Congressman 
Clare  E.  Hoffman. 

Charges  have  been  made  that  Government 
agencies  have  denied  or  withheld  pertinent 
and  timely  information  from  those  who  are 
entitled  to  receive  it.  These  charges  include 
the  denial  of  such  information  to  the  news¬ 
papers,  to  radio,  and  television  broadcasters, 
magazines,  and  other  communication  media, 
to  trained  and  qualified  research  experts  and 
to  the  Congress. 

In  many  cases  there  is  no  apparent  excuse 
for  agencies  of  the  executive  branch  of 
Government  either  to  withhold  such  infor¬ 
mation  or  to  refuse  to  communicate  it  when 
requested. 

It  has  also  been  charged  that  pressures 
of  various  sorts  have  been  applied  by  Gov¬ 
ernment  officials  to  restrict  the  flow  of  in¬ 
formation  and  the  exchange  of  opinion 
outside  the  Government. 

An  informed  public  makes  the  difference 
between  mob  rule  and  democratic  govern¬ 
ment.  If  the  pertinent  and  necessary  infor¬ 


mation  on  governmental  activities  is  denied 
the  public,  the  result  is  a  weakening  of  the 
democratic  process  and  the  ultimate  atrophy 
of  our  form  of  government. 

Accordingly,  I  am  asking  your  subcom¬ 
mittee  to  make  such  an  investigation  as 
will  verify  or  refute  these  charges.  In  mak¬ 
ing  such  investigation  you  are  requested  to 
study  the  operation  of  the  agencies  and 
officials  in  the  executive  branch  of  the  Gov¬ 
ernment  at  all  levels  with  a  view  to  deter¬ 
mining  the  efficiency  and  economy  of  such 
operation  in  the  field  of  information  both 
intragovernmental  and  extra  governmental. 
With  this  guiding  purpose  your  subcommit¬ 
tee  will  ascertain  the  trend  in  the  avail¬ 
ability  of  Government  information  and  will 
scrutinize  the  information  practices  of  exec¬ 
utive  agencies  and  officials  in  the  light  of 
their  propriety,  fitness,  and  legality. 

I  am  sure  that  the  report  of  your  subcom¬ 
mittee  will  fully  and  frankly  disclose  any 
evidences  of  unjustifiable  suppression  of  in¬ 
formation  or  distortion  or  slanting  of  facts. 

You  will  seek  practicable  solutions  for 
such  shortcomings,  and  remedies  for  such 
derelictions,  as  you  may  find  and  report 
your  findings  to  the  full  committee  with 
recommendations  for  action. 

Sincerely  yours, 

William  L.  Dawson, 

Chairman. 

This  was  followed  by  a  letter  of  June 
13,  1955,  which  reads  as  follows: 

Congress  of  the  United  States, 

House  of  Representatives, 
Committee  on  Government  Operations, 

Washington,  D.  C.,  June  13, 1955. 
Hon.  John  E.  Moss, 

Chairman,  Special  Subcommittee  on 
Government  Information,  414  House 
Office  Building,  Washington,  D.  C. 

Dear  Colleague:  It  has  been  brought  to 
my  attention  that  my  letter  of  June  9,  1955, 
authorizing  and  establishing  your  Subcom¬ 
mittee  on  Government  Information,  might 
be  interpreted  to  confine  your  inquiries  to 
agencies  in  the  executive  branch  of  the 
Government. 

Such  is  not,  and  never  has  been,  my  in¬ 
tention.  Your  authorization  is  premised  on 
the  duty  of  the  Committee  on  Government 
Operations  to  study  "the  operation  of  Gov¬ 
ernment  activities  at  all  levels  with  a  view 
to  determining  its  efficiency  and  economy.” 

This  duty  to  study  “at  all  levels”  obviously 
includes  the  so-called  independent  agencies. 
The  mention  in  the  letter  of  June  9  of 
"executive  agencies”  was  intended  to  dif¬ 
ferentiate  and  exclude  the  Federal  judiciary 
and  the  Congress  from  your  study.  It  was 
never  intended  to  exclude  independent 
agencies  from  the  scope  of  your  inquiry.  On 
the  contrary,  your  scrutiny  of  the  informa¬ 
tion  practices  of  such  agencies  in  the  light 
of  their  propriety,  fitness,  and  legality  may 
well  be  one  of  the  most  valuable  contribu¬ 
tions  of  your  subcommittee. 

Sincerely  yours, 

William  L.  Dawson, 

Chairman. 

On  November  7,  1955,  the  chairman  of 
the  special  subcommittee  called  for  an 
informal  panel  discussion  which  would 
give  the  subcommittee  members  and  the 
public  an  opportunity  to  learn  the  views 
of  the  specialists  in  the  field  of  informa¬ 
tion  and  particularly  their  views  on  the 
free  flow  of  information  from  the  Federal 
executive  agencies. 

Subsequently,  hearings,  which  con¬ 
cluded  in  February  1958,  were  held. 

Some  199  able,  distinguished,  expert 
witnesses  were  called.  More  than  3,564 
pages  of  testimony  and  exhibits  were 
printed. 


April  16 

Prior  to  the  conclusion  of  the  hearings 
and  as  the  result  of  the  panel  discussion 
and  the  subsequent  hearings,  on  January 
14,  1957,  Chairman  Moss  had  introduced 
H.  R.  2767  and  that  bill,  having  been  re¬ 
ferred  to  the  Committee  on  Government 
Operations,  was,  by  its  chairman,  re¬ 
ferred  to  the  special  subcommittee  of 
which  Mr.  Moss  was  chairman,  and 
which  held  hearings  on  the  bill. 

The  subcommittee  reported  the  bill  to 
the  full  committee  which,  in  turn,  sub¬ 
mitted  the  bill  to  the  House  on  the  6th 
day  of  March  1958 — House  Report  No. 
1461.  My  additional  views,  in  a  garbled 
form,  due  to  errors  in  the  Printing  Office, 
were  carried  in  that  report  on  pages  14 
to  33,  inclusive. 

H.  R.  2767  is  a  proposed  amendment 
to  section  161  of  the  Revised  Statutes  of 
1878  which  reads  as  follows: 

DEPARTMENTAL  regulations 

Sec.  161.  The  head  of  each  Department  Is 
authorized  to  prescribe  regulations,  not  in¬ 
consistent  with  law,  for  the  government  of 
his  Department,  the  conduct  of  its  officers 
and  clerks,  the  distribution  and  performance 
of  its  business,  and  the  custody,  use,  and 
preservation  of  the  records,  papers,  and  prop¬ 
erty  appertaining  to  it.1 

The  amendment  would  add  to  the 
above  quoted  section  the  words: 

This  section  does  not  authorize  withhold¬ 
ing  information  from  the  public  or  limiting 
the  availability  of  records  to  -the  public. 

The  subcommittee  and  the  full  com¬ 
mittee  adopted  the  amendment  and 
favorably  reported  out  the  bill. 

In  the  subcommittee  and  the  full  com¬ 
mittee,  another  amendment  was  offered 
by  me,  which  would  have  added  to  the 
bill  as  reported  out  the  words: 

Nor  shall  this  section  be  construed  as  re¬ 
quiring  the  giving  of  information  or  the 
making  of  records  available,. 

This  amendment  was  rejected. 

Witnesses  appearing  before  the  sub¬ 
committee  were,  almost  without  excep¬ 
tion,  individuals  distinguished  as  either 
publishers,  editors,  reporters,  columnists, 
or  lawyers. 

So  far  as  can  be  recalled,  no  one  pri¬ 
marily  interested  as  is  the  average  indi¬ 
vidual  appeared  in  behalf  of  the  bill  or 
contended  that  it  is  necessary  or  will 
advance  the  public’s  interest.  Nor  from 
the  time  of  its  introduction  until  the 
present  has  any  individual  other  than 
those  belonging  to  one  or  the  other  above 
named  groups  requested  my  support  of 
the  amendment. 

Using  a  catchy  slogan,  "the  people’s 
right  to  know,”  the  hearings  became 
a  remarkably  effective  outlet  for  public¬ 
ity.  The  thought  carried  in  the  slogan 
is  based  upon  the  argument  that,  this 
being  the  people’s  Government,  the  peo¬ 
ple  have  the  right  to  know  what  those 
who  govern  are  not  only  saying  and  do¬ 
ing,  but  thinking.  That,  therefore,  each 
of  the  170  million  plus  individuals  who 


1  Derivation  of  sec.  161 :  July  27,  1789,  c.  4, 
v.  1,  p.  28;  September  15,  1789,  c.  14,  v.  1, 

р.  68;  August  7,  1849,  c.  7,  v.  1,  p.  49;  Sep¬ 
tember  2,  1789,  c.  12,  v.  1,  p.  65;  June  8, 
1872,  c.  335,  v.  17,  p.  283;  April  30,  1798, 

с.  35,  v.  1,  p.  553;  June  22,  1870,  c.  150, 
s.  8,  v.  16,  p.  163;  March  3,  1849,  c.  108,  v.  9, 
p.  395;  August  15,  1876,  c.  287,  s.  3,  v.  18, 
p.  169. 
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are  “the  people”  has  the  right  to  ask 
of,  and  have  answered  by,  the  executive 
departments  any  question  concerning 
executive  action  in  which  he  may  have 
an  interest  or  as  to  which  he  may  be 
curious.  From  a  practical  standpoint, 
that  suggestion  is  absurd. 

Nor  would  enactment  of  this  bill  bring 
about  its  suggested  purpose — which  is  to 
give  life  to  the  people’s  right  to  know — 
for  the  reason  that  heads  of  the  depart¬ 
ments,  in  the  exercise  of  their  discretion, 
will  fall  back  upon  constitutional  pro¬ 
visions  which  give  them  authority.  More 
of  that  hereafter. 

The  adoption  of  the  amendment  will 
tend  to  increased  controversy  between 
the  staff  of  congressional  committees, 
congressional  committees.  Members  of 
Congress,  publicists,  reporters,  and  the 
idly  curious,  any  of  whom  may,  when 
requesting  information  which  is  denied 
by  the  departments,  wave  in  the  face  of 
the  reluctant  official  a  copy  of  any  act 
written  in  the  words  of  H.  R.  2767. 

ABUSE  OF  SECTION  161 

Beyond  question,  the  departments 
have  misused,  and  sometimes  abused, 
the  authority  given  under  section  161 
and  by  the  Constitution.  This  they 
have  done  because  too  many  individuals 
in  the  departments  have  been  authorized 
to  classify  and  to  withhold  records  and 
information  coming  into  their  posses¬ 
sion. 

It  is  far  easier  for  any  subordinate 
executive  official  or  employee  to  rubber- 
stamp  a  record  or  a  communication  as 
“secret,”  “confidential,”  “restricted,”  or 
in  some  other  manner  than  it  is  to 
make  a  laborious,  firsthand  examina¬ 
tion  to  accurately  ascertain  the  neces¬ 
sity  or  the  desirability  of  so  acting. 

There  is  the  further  incentive  to  re¬ 
strict  rather  than  to  liberalize  an  ac¬ 
tion  by  the  knowledge  that  if  a  record 
or  a  communication  is  not  stamped  with 
some  degree  of  restriction,  later  criti¬ 
cism  may  bring  down  the  wrath  of  a  de¬ 
partment  head  upon  the  offending  official 
or  employee.  In  addition,  there  is  the 
all  too  prevalent  inclination  of  an  of¬ 
ficial  to  cover  up,  to  conceal  any  wrong 
action  for  which  he  or  others  in  the 
department  may  have  been  responsible. 

THE  REMEDY 

The  remedy  will  not,  for  several  rea¬ 
sons,  be  found  in  the  enactment  of  this 
bill.  Beyond  question,  the  introduction 
of  the  bill,  the  hearings,  and  the  pub¬ 
licity  given  them,  have  resulted  in  the 
making  by  department  heads  of  sincere 
efforts  to  lessen  the  abuse  of  the  au¬ 
thority  which  is  theirs,  a  part  of  which 
it  has  been  claimed  exists  because  of 
section  161. 

That  section  has  been  erroneously 
cited  by  several  of  the  departments  as 
their  authority  for  withholding  of  in¬ 
formation  from  the  Congress,  its  com¬ 
mittees  and  the  public. 

The  departments’  basic  authority  rests 
upon  article  II,  section  1  of  the  Consti¬ 
tution.  But  section  161  was  written  as 
it  was  deliberately — to  give  the  depart¬ 
ment  heads  authority  to  control  the  rec¬ 
ords  and  information  entrusted  to  their 
care  as  is  pointed  out  herein. 

Now  it  is  quite  true  that,  this  being 
the  people’s  Government,  the  people  have 


the  right  to  know  what  the  Government, 
as  represented  by  the  executive  depart¬ 
ment,  is  doing. 

But  like  many  another  right,  for  exam¬ 
ple,  the  right  to  a  free  press,  the  right 
to  liberty,  the  right  to  own  and  enjoy 
property,  the  right  to  know  is  not  an 
absolute  right.  It,  like  all  other  so-called 
rights,  is  circumscribed  and  limited  by 
the  rights  of  others  and  of  the  public 
as  a  whole. 

THE  PEOPLE  SURRENDERED  A  PART  OF  THEIR 
RIGHT  TO  KNOW 

Moreover,  the  people  themselves,  when 
determining  our  form  of  government, 
provided  for  three  separate  and  distinct 
departments  and  in  the  Constitution 
granted  to  each  certain,  exclusive  au¬ 
thority,  surrendered  to  each  department 
a  part  of  the  authority  belonging  to  the 
people. 

The  legislative  department — not  the 
Supreme  Court — was  given  the  authority 
to  write  legislation. 

The  executive  department  was  not 
given  the  authority  to  either  write  or  in¬ 
terpret  the  law,  but  it  was  given  the  au¬ 
thority  to  execute  the  laws  and,  in  cer¬ 
tain  cases,  to  use  the  Armed  Forces  of 
the  United  States  and  of  the  States  to 
carry  out  its  duties. 

The  judicial  department  was  given 
the  authority,  not  to  write  legislation, 
not  to  enforce  legislation — except  its 
own  decrees  through  its  own  marshals — 
but  the  authority  to  determine  whether 
legislation  written  by  the  Congress  or 
the  acts  of  the  executive  in  enforcing  it 
was  within  the  provisions  of  the  Con¬ 
stitution. 

True,  the  departments  were  created 
by  the  Congress  under  the  legislative 
authority  given  it  and  it  probably  has 
authority  to  abolish  an  executive  de¬ 
partment  and  undoubtedly  it  may,  as  it 
has  in  78  instances  given  the  executive 
departments  authority  to  disclose  or  to 
withhold  information,  provide  regula¬ 
tions  governing  its  activities. 

But  inasmuch  as  the  authority  given 
the  executive  departments  is  basically 
theirs  by  virtue  of  a  constitutional  pro¬ 
vision,  while  exercising  its  constitutional 
prerogatives,  the  Executive  and  those 
acting  for  and  in  his  place  and  stead, 
cannot  be  reached  by  the  legislative 
branch. 

While  the  above  statements  may  seem 
to  be  contradictory,  in  reality  there  is 
no  contradiction  if  fundamental  princi¬ 
ples  are  kept  in  mind. 

When  a  department  or  agency  is  cre¬ 
ated  by  the  legislative  branch,  the  Con¬ 
gress  may  limit  its  authority,  prescribe 
and  delegate  the  making  of  the  regula¬ 
tions  which  shall  govern. 

But  where  a  department  is  created  by 
the  Constitution,  authority  expressly 
given  it  by  the  Constitution  or  authority 
inherent  in  the  grant,  the  department’s 
action  cannot  be  controlled  or  regulated 
by  the  Congress.  The  people  foreclosed 
their  right  acting  through  the  Congress 
to  limit  the  constitutional  grant  of  power 
when  they  wrote  into  the  Constitution 
itself  section  1  of  article  II  which  estab¬ 
lished  the  executive  branch  of  the  Gov¬ 
ernment. 

This  division  of  authority  was  recog¬ 
nized  and  ably  argued  by  both  the  pres¬ 


ent  Speaker  and  the  present  majority 
leader  when  a  bill  requiring  the  depart¬ 
ments  to  furnish  certain  relevant  in¬ 
formation  was  before  the  Congress  on 
May  12  and  13  of  1948. 

Those  arguments  are  set  forth  not  only 
in  the  Congressonal  Record  but  in  the 
additional  views  filed  with  the  report  on 
this  bill,  on  pages  19  to  22,  inclusive,  and 
in  appendix  A,  pages  33  to  57,  inclusive, 
of  the  additional  views,  which  are  an  ex¬ 
tension  of  the  argument  made  by  the 
present  majority  leader  against  the  bill 
then  pending  and  which  was  on  the  13th 
day  of  May  adopted  by  the  House.  It 
died  in  the  Senate. 

The  bill  then  pending  was  a  bill  which 
called  upon  the  executive  departments 
to  recognize  the  right  of  the  Congress  to 
relevant  information  in  the  possession 
of  the  executive  departments  which 
would  enable  the  Congress  to  write  legis¬ 
lation — and  an  entirely  different  right 
than  the  right  of  the  individual  sought 
in  H.  R.  2767  to  any  and  all  information 
in  the  possession  of  the  executive 
departments. 

The  right  of  the  Congress  to  informa¬ 
tion  necessary  to  adequately  legislate  is 
carried  in  article  1,  section  1,  which  is 
a  grant  of  legislative  power. 

The  right  of  the  Congress  to  relevant 
information  in  the  possession  of  the 
executive  departments  which  will  enable 
it — the  Congress — to  effectively  legislate 
has  been  long  and  firmly  established. 

The  United  States  Supreme  Court  in 
the  case  of  McGrain  v.  Daugherty  (273 
U.  S.  135,  decided  in  1927),  among  other 
things,  said : 

We  are  of  opinion  that  the  power  of  in¬ 
quiry — with  process  to  enforce  it — is  an 
essential  and  appropriate  auxiliary  to  the 
legislative  function.  It  was  so  regarded  and 
employed  in  American  legislatures  before  the 
Constitution  was  framed  and  ratified.  Both 
Houses  of  Congress  took  this  view  of  it  early 
in  their  history — the  House  of  Representa¬ 
tives  with  the  approving  votes  of  Mr.  Madi¬ 
son  and  other  members  whose  service  in  the 
Convention  which  framed  the  Constitution 
gives  special  significance  to  their  action — • 
and  both  Houses  have  employed  the  power 
accordingly  up  to  the  present  time.  The 
acts  of  1798  and  1857,  judged  by  the  com¬ 
prehensive  terms,  were  intended  to  recognize 
the  existence  of  this  power  in  both  Houses 
and  to  enable  them  to  employ  it  “more  ef¬ 
fectually”  than  before.  So,  when  their  prac¬ 
tice  in  the  matter  is  appraised  according  to 
the  circumstances  in  which  it  was  begun  and 
to  those  in  which  it  has  been  continued,  it 
falls  nothing  short  of  a  practical  construc¬ 
tion,  long  continued,  of  the  constitutional 
provisions  respecting  their  powers  and, 
therefore,  should  be  taken  as  fixing  the 
meaning  of  those  provisions,  if  otherwise 
doubtful. 

We  are  further  of  opinion  that  the  pro¬ 
visions  are  not  of  doubtful  meaning,  but, 
as  was  held  by  this  Court  in  the  cases  we 
have  reviewed,  are  intended  to  be  efiectively 
exercised  and,  therefore,  to  carry  with  them 
such  auxiliary  powers  as  are  necessary  and 
appropriate  to  that  end.  While  the  power 
to  exact  information  in  aid  of  the  legisla¬ 
tive  function  was  not  involved  in  those  cases, 
the  rule  of  interpretation  applied  there  is 
applicable  here.  A  legislative  body  cannot 
legislate  wisely  or  effectively  in  the  absence 
of  information  respecting  the  conditions 
which  the  legislation  is  intended  to  affect 
or  change;  and  where  the  legislative  body 
does  not  itself  possess  the  requisite  informa¬ 
tion — which  not  Infrequently  is  true — re¬ 
course  must  be  had  to  others  who  do  possess 
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it.  Experience  has  taught  that  mere  re¬ 
quests  for  such  information  often  are  un¬ 
availing,  and  also  that  information  which 
is  volunteered  is  not  always  accurate  or  com¬ 
plete;  so  some  means  of  compulsion  are  es¬ 
sential  to  obtain  what  is  needed.  All  this 
was  true  before  and  when  the  Constitution 
was  framed  and  adopted.  In  that  period  the 
power  of  inquiry — with  enforcing  process — • 
was  regarded  and  employed  as  a  necessary 
and  appropriate  attribute  of  the  power  to 
legislate — indeed,  was  treated  as  inhering  in 
it.  Thus  there  is  ample  warrant  for  think¬ 
ing,  as  we  do,  that  the  constitutional  pro¬ 
visions  which  commit  the  legislative  function 
to  the  two  Houses  are  intended  to  include 
this  attribute,  to  the  end  that  the  function 
may  be  effectively  exercised. 

With  regard  to  the  Senate  resolution 
involved,  the  Court  further  said : 

It  is  quite  true  that  the  resolution  direct¬ 
ing  the  investigation  does  not  in  terms  avow 
that  it  is  intended  to  be  in  aid  of  legisla¬ 
tion;  but  it  does  show  that  the  subject  to 
he  investigated  was  the  administration  of 
the  Department  of  Justice — whether  its 
functions  were  being  properly  discharged  or 
were  being  neglected  or  misdirected,  and 
particularly  whether  the  Attorney  General 
and  his  assistants  were  performing  or  neg¬ 
lecting  their  duties  in  respect  of  the  insti¬ 
tution  and  prosecution  of  proceedings  to 
punish  crimes  and  enforce  appropriate  reme¬ 
dies  against  the  wrongdoers — specific  in¬ 
stances  of  alleged  neglect  being  recited. 
Plainly  the  subject  was  one  on  which  leg¬ 
islation  could  be  had  and  would  be  mate¬ 
rially  aided  by  the  information  which  the 
investigation  was  calculated  to  elicit.  This 
becomes  manifest  when  it  is  reflected  that 
the  functions  of  the  Department  of  Justice, 
the  powers  and  duties  of  the  Attorney  Gen¬ 
eral,  and  the  duties  of  his  assistants  are 
all  subject  to  regulation  by  congressional 
legislation  and  that  the  Department  is  main¬ 
tained  and  its  activities  are  carried  on  under 
such  appropriations  as  in  the  judgment  of 
Congress  are  needed  from  year  to  year. 

The  only  legitimate  object  the  Senate  could 
have  in  ordering  the  investigation  was  to 
aid  it  in  legislating;  and  we  thing  the  sub¬ 
ject  matter  was  such  that  the  presumption 
should  be  indulged  that  this  was  the  real 
object.  An  express  avowal  of  the  object 
would  have  been  better  but  in  view  of  the 
particular  subject  matter  was  not  indispen¬ 
sable. 

Since  the  decision  in  McGrain  against 
Daugherty,  the  authority  of  congres¬ 
sional  committees  to  obtain  information 
from  the  executive  departments  has  been 
consistently  upheld. 

In  Townsend  v.  U.  S.  (App.  D.  C.  1938; 
95  F.  (2d)  352,  February  7,  1938,  cer¬ 
tiorari  denied  (1938)  303  U.  S.  664), 
the  court  pointed  out  that  in  light  of 
McGrain  against  Daugherty,  supra,  a 
legislative  purpose  would  be  presumed, 
and  that  “power  to  conduct  a  hearing 
for  legislative  purposes  is  not  to  be  meas¬ 
ured  by  recommendations  for  legislation 
or  their  absence.” 

In  U.  S.  v.  Bryan  (72  Fed.  Supp.  58 
(May  21,  1947),  p.  61),  the  court  said: 

Manifestly,  the  sole  puropse  for  which  the 
Congress  may  carry  on  Investigations  and 
secure  information  is  in  connection  with  the 
exercise  of  its  legislative  function  and  with 
the  appropriation  of  moneys. 

THE  RIGHT  OP  THE  INTERESTED  INDIVIDUAL 

The  right  of  the  individual  who  has 
a  special  interest  in  the  records  or  in¬ 
formation  in  the  possession  of  the  ex¬ 
ecutive  department  has  been  conclu¬ 
sively  established. 


The  right  of  the  individual  to  know 
where  his  own  interests  are  involved  and 
can  be  served  without  injury  to  the  pub¬ 
lic  has  been  upheld  by  the  United  States 
Supreme  Court,  where  the  true  rule  seems 
to  be  expressly  stated.  Where  one  who 
had  a  cause  of  action  against  the  United 
States  Government  which  grew  out  of 
an  airplane  accident  sought  information 
from  an  executive  department,  Chief 
Justice  Vinson  stated  the  case  clearly 
and,  in  the  opinion  of  many,  correctly. 
Among  other  things,  he  wrote: 

Judicial  control  over  the  evidence  in  a 
case  cannot  be  abdicated  to  the  caprice  of 
executive  officers.  Yet  we  will  not  go  so 
far  as  to  say  that  the  Court  may  automat¬ 
ically  require  a  complete  disclosure  to  the 
judge  before  the  claim  of  privilege  will  be 
accepted  in  any  case.  It  may  be  possible 
to  satisfy  the  Court,  from  all  the  circum¬ 
stances  of  the  case,  that  there  is  a  reason¬ 
able  danger  that  compulsion  of  the  evidence 
will  expose  military  matters  which,  in  the 
interest  of  national  security,  should  not  be 
divulged.  When  this  is  the  case,  the  oc¬ 
casion  for  the  privilege  is  appropriate,  and 
the  Court  should  not  jeopardize  the  security 
which  the  privilege  is  meant  to  protect  by 
insisting  upon  an  examination  of  the  evi¬ 
dence  *  *  *. 

*  *  *  *  * 

On  the  record  before  the  trial  court  it 
appeared  that  this  accident  occurred  to  a 
military  plane  which  had  gone  aloft  to  test 
secret  electronic  equipment.  Certainly  there 
was  a  reasonable  danger  that  the  accident 
investigation  report  would  contain  refer¬ 
ences  to  the  secrlt  electronic  equipment 
which  was  the  primary  concern  of  the  mis¬ 
sion  ( United  States  v.  Reynolds  (345  U.  S.  1) ) . 

When  the  right  of  the  Congress  to  in¬ 
formation  was  being  considered,  the 
present  Speaker  of  the  House,  then 
minority  leader,  said : 

Mr.  Rayburn.  Mr.  Chairman,  I  have  sat 
here  all  day  and  I  have  listened  to  a  very 
interesting  debate.  The  more  debate  I  have 
listened  to  the  more  things  come  to  my 
mind,  as  just  expressed  by  the  very  able 
young  gentleman  from  Missouri  [Mr.  Bake- 
well].  I  have  heard  gentlemen  express 
themselves  on  this  floor  today  upon  so  many 
fundamental  questions  that  I  have  agreed 
with  in  the  years  gone  by.  When  I  saw  my 
old  and  very  dear  friend  and  my  able  friend, 
the  gentleman  from  New  York  [Mr.  Wads¬ 
worth],  take  the  floor  today,  I  felt  certain 
he  was  going  to  resist  the  enactment  of  leg¬ 
islation  of  this  kind  and  character. 

I  do  not  know  what  you  gentlement  think 
the  powers  of  Congress  are.  Are  they  limit¬ 
less?  Is  there  no  limit  under  the  Constitu¬ 
tion  to  which  any  Congress,  much  less  a 
very  partisan  one,  would  go?  Back  in  the 
formative  period  of  this  Government  there 
was  a  great  jurist.  He  is  quoted  by  all  of 
us.  Especially  was  he  quoted  by  the  Fed¬ 
eralists  in  the  early  days  of  this  Republic. 
In  1803  he  gave  forth  this  language  in  a 
very  familiar  case,  which  we  lawyers  all 
have  heard  something  about.  Sometimes 
when  discussions  like  these  come  up  I  get 
just  a  little  sorry  that  I  ever  studied  law, 
because  I  would  not  have  been  so  bothered 
about  my  vote  on  some  of  the  issues  raised. 
But  Mr.  Justice  John  Marshall  used  this 
language  a  long  time  ago: 

“By  the  Constitution  of  the  United  States 
the  President  is  invested  with  certain  im¬ 
portant  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion,  and 
is  accountable  only  to  the  country  in  his 
political  character, and  to  his  own  conscience. 
To  aid  him  in  the  performance  of  these 
duties,  he  is  authorized  to  appoint  certain 
officers,  who  act  by  his  authority,  and  in  con¬ 
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formity  with  his  orders.  In  such  cases, 
their  acts  are  his  acts;  and  whatever  opin¬ 
ion  may  be  entertained  of  the  manner  in 
which  Executive  discretion  may  be  used,  still 
there  exists,  and  can  exist,  no  power  to 
control  that  discretion.  The  subjects  are 
political;  They  respect  the  Nation,  not  indi¬ 
vidual  rights,  and  being  entrusted  to  the 
Executive,  the  decision  of  the  Executive  is 
conclusive.” 

Pass  this  resolution.  The  President  says  to 
his  Cabinet  officer,  “No,  you  are  my  agent, 
you  are  my  alter  ego;  do  not  give  that  in¬ 
formation  to  the  Congress.” 

What  are  you  going  to  do  about  it?  You 
might  have  an  unseemly  session,  an  un¬ 
seemly  row  upon  the  floor  of  the  House  of 
Representatives.  What  are  you  going  to  do 
about  it?  Are  you  going  to  impeach  the 
President  of  the  United  States  because  he 
says  the  giving  up  of  certain  information  is 
not  in  the  public  interest?  Who  is  better 
qualified  in  matters  of  national  defense — • 
lay  aside  the  State  Department  that  the 
gentleman  from  New  York  says  is  not  cov¬ 
ered  at  all  in  this  legislation — who  is  better 
qualified  in  matters  of  national  defense  and 
the  safety  of  the  country? 

*  *  •  *  • 

Who  is  better  prepared?  Who  knows  more 
about  our  foreign  affairs?  He  knows  better 
than  any  other  man  in  Government — not 
you;  not  me.  Who  knows  better  what  is 
necessary  to  bring  an  army  and  navy  and 
an  air  force  together  to  defend  the  coun¬ 
try  than  the  President  of  the  United  States? 
And  in  his  wise  discretion  he  makes  recom¬ 
mendations  to  Congress. 

My  friend  from  New  York  said  that  for 
nearly  30  years  he  had  been  around  here. 
I  happen  to  have  been  around  here  35  years, 
and  I  have  said  from  his  high  place  many 
times  that  the  House  of  Representatives, 
next  to  family  and  friends,  is  my  life  and  it 
is  my  love;  and  I  do  and  I  shall  deeply 
regret  seeing  the  House  of  Representatives 
embark  upon  a  sea  as  uncertain  and  in  my 
opinion  as  dangerous  as  this  one. 

The  present  majority  leader  of  the 
House,  the  gentleman  from  Massachu¬ 
setts  [Mr.  McCormack],  said: 

The  majority  and  minority  reports  of  the 
committee  met  the  basic  issue  head  on.  I 
think  the  gentleman  from  Michigan  [Mr. 
Hoffman]  will  admit  that,  because  at  the 
outset  of  the  minority  report  I  stated: 

“Aside  from  the  serious  constitutional  ob¬ 
jections  to  the  resolution,  it  proceeds  on  a 
highly  questionable  assumption  that  the  ma¬ 
jority  of  any  congressional  committee,”  and 
so  forth.  I  also  said: 

“The  resolution  and  the  majority  report 
squarely  raise,  as  the  majority  report  recog¬ 
nizes,  an  issue  as  to  whether  one  branch  of 
our  tripartite  Government,  the  legislative, 
may  obtain  confidential  papers  from  another 
branch,  the  executive,  in  fields  in  which  that 
other  branch  has  exclusive  jurisdiction.” 

I  must  recognize  that  there  must  be  an 
independence  of  the  other  branches  which 
must  be  preserved  the  same  as  the  independ¬ 
ence  of  the  legislative  branch  must  be  pre¬ 
served,  and  I  say  that  under  our  form  of 
government,  consisting  of  the  three  coordi¬ 
nate  branches,  the  President  of  the  United 
States  is  the  one  to  judge,  and  not  the  Con¬ 
gress.  And,  in  turn,  the  Judge  of  the  Presi¬ 
dent  of  the  United  States  is  the  people. 

We  could  not  administer  the  executive 
branches  of  Government,  because  under  the 
Constitution  we  canot.  Never  mind  the 
practical  difficulties,  we  simply  Cannot.  So 
that  the  argument  that  we  have  the  power 
to  appropriate,  then  it  becomes  a  higher  po¬ 
litical  question  of  us  with  the  people,  just 
the  same  as  in  the  case  of  the  President  who 
says  that  “these  papers  are  papers  that  in 
the  exercise  of  my  duty  as  President  of  the 
United  States  and  under  the  Constitution  I 
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should  not  transmit,"  then  he  has  to  answer 
to  the  people. 

*  »  •  *  • 

But,  again,  what  I  am  trying  to  convey  is 
this:  We  are  debating  one  of  the  most  im¬ 
portant  questons  that  has  ever  faced  the 
Congress.  This  is  a  constitutional  question 
of  the  deepest  importance.  That  is  all  I  can 
say. 

Discussing  the  then  pending  resolution, 
the  gentleman  from  Louisiana  LMr. 
Boggs]  said: 

It  seems  to  me  that  this  is  one  of  the  most 
flagrant  invasions  of  the  authority  of  the 
executive  by  the  legislative  that  has  come 
before  the  Congress  since  I  have  been  here. 
Has  the  gentleman  discussed  the  constitu¬ 
tional  implications  of  this  legislation? 

In  making  answer,  the  gentleman  from 
Massachusetts  l Mr.  McCormack]  said: 

This  is  the  first  time  in  the  constitutional 
history  of  our  country  that  this  matter  has 
been  presented  to  the  Congress  in  the  form  of 
a  resolution.  It  raises  this  very  deep  fun¬ 
damental  question  that  goes  to  the  very 
roots  of  our  Government  in  its  organizational 
setup  and  in  its  operational  operation,  and 
to  the  very  roots  of  the  integrity  of  the  three 
cordinate  branches  of  Government.  These 
things  unfortunately  arise  every  now  and 
then,  but  to  try  and  meet  it  by  a  head-on  in¬ 
vasion  of  other  branches  necessary  to  its 
existence  is  not  the  approach.  It  should  be 
by  individual  cases.  As  a  matter  of  fact,  if 
this  Congress  wanted  to  approach  it  and  have 
it  acted  upon  speedily,  the  way  to  do  it  would 
be  to  summon  the  one  who  refused  to  tes¬ 
tify  on  the  ground  that  the  papers  were 
confidential  or  that  the  President  had  or¬ 
dered  him  not  to  do  so — a  friendly  proceed¬ 
ing  could  be  made  of  it — and  when  he  was 
brought  before  the  bar  of  the  House  he  could 
then  exercise  his  legal  right,  and  I  assume 
it  would  be  in  the  nature  of  a  writ  of  habeas 
corpus  and  this  whole  grave  question  decided 
in  an  orderly  way  by  the  courts  of  the 
country. 

I  hope  that  my  friends  without  regard  to 
party,  recognizing  the  solemnity  of  their 
oath  on  this  great  constitutional  question, 
will  pass  upon  it  in  accordance  with  the 
views  they  entertain  in  their  conscience,  not 
on  the  basis  of  policy,  but  treat  it  as  a  ques¬ 
tion  of  the  gravest  constitutional  nature. 

Mr.  Chairman,  under  permission  granted 
to  revise  and  extend,  I  include  the  following 
in  my  remarks. 

The  revised  and  extended  remarks  ap- 
per  as  appendix  A  to  my  additional  views 
on  House  Report  No.  1461  on  H.  R.  2767. 

When  the  House  was  about  to  consider 
the  bill  above  referred  to  by  the  Speaker, 
Mr.  Rayburn,  and  the  present  majority 
leader,  Mr.  McCormack,  the  St.  Louis 
Post-Dispatch  made,  on  May  10,  1948, 
the  following  observation : 

Even  without  the  penalties  for  disclosure. 
Congress  should  not  assert  absolute  rights  to 
full  access  to  records  needed  for  forming 
policy,  but  the  executive  branch  also  pos¬ 
sesses  administrative  records  in  which  Con¬ 
gress  has  no  valid  interest.  The  Presidency 
is  an  equal  branch  of  Government,  with  con¬ 
stitutional  rights  and  mandates  separate 
from  those  of  Congress.  Its  right  to  with¬ 
hold  certain  kinds  of  information  from  Con¬ 
gress,  and  the  public  interest  in  having  such 
information  withheld,  has  been  successfully 
defended  since  the  time  of  President  Jeffer¬ 
son. 

No  Congressman  would  think  of  demand¬ 
ing  conference  transcripts,  personnel  rec¬ 
ords,  or  any  other  private  papers  from  the 
Bupreme  Court,  the  third  equal  branch  of 
Government.  The  President  cannot  demand 
the  records  of  private  congressional  commit¬ 
tee  sessions.  The  Supreme  Court  makes  no 


such  demand  on  either  Congress  or  the  Pres¬ 
ident.  No  more  should  Congress  try  to  de¬ 
stroy  the  President’s  right  to  a  reasonable 
and  necessary  privacy  in  his  department. 

The  Pounding  Fathers  expected  Congress 
and  Presidents  to  minimize  their  rivalries  by 
the  exercise  of  reasonable  confidence  and 
give-and-take.  It  needs  that  spirit  to  make 
the  American  system  of  government  succeed. 

That  editorial  was  followed  on  May  16 
by  another,  which  read : 

Congress  is  entitled  to  any  record  it  needs 
to  formulate  public  policy.  Other  records, 
however,  such  as  personnel  files,  are  the  prop¬ 
erty  of  the  executive  branch.  To  reveal  them 
to  Congress  might  seriously  endanger  gov¬ 
ernmental  administration. 

For  example,  sound  executive  decisions  are 
usually  reached  through  an  exchange  of  views 
among  various  officials.  Naturally,  these 
views  differ,  and  some  of  them  are  rejected 
before^  the  official  decision.  But  the  *  *  * 
bill  would  empower  Congress  to  drag  out  and 
harp  on  the  rejections.  With  such  a  threat 
over  their  heads,  officials  would  fear  to  com¬ 
mit  their  views  to  writing:  and  the  quality 
of  decisions  would  suffer  accordingly. 

Even  the  most  ardent  proponents  of 
this  legislation  admit,  as  did  practically 
every  witness  appearing  before  the  sub¬ 
committee,  that  there  was  certain  infor¬ 
mation  in  the  possession  of  the  depart¬ 
ments  which  neither  the  individual,  the 
publisher’s  representative,  nor  the  Con¬ 
gress  itself  was  entitled  to  have  made 
available. 

That  was  information  the  disclosure 
of  which  would  endanger  the  national 
security,  be  contrary  to  public  policy,  or 
adversely  affect  the  national  welfare. 

Yet  the  proponents  of  this  bill  would 
not,  and  apparently  the  committee  will 
not  now,  accept  an  amendment  excluding 
the  making  available  of  that  type  of 
record  or  information. 

Eveh  the  subcommittee’s  expert  wit¬ 
ness,  Mr.  Cross,  showed  some  of  the  ex¬ 
ceptions  to  the  right  to  know  when,  on 
page  218  of  “The  People’s  Right  To 
Know,”  he  wrote : 

The  right  of  inspection  is  not  claimed  in 
behalf  of  public  and  press  in  respect  of  rec¬ 
ords  pertaining  to  state  secrets,  diplomatic 
communications,  confidential  military  mat¬ 
ters  the  disclosure  of  which  might  give  aid 
to  actual  or  potential  enemies,  or  of  such 
other  records  as  may  be  determined  by  due 
process  of  law  to  be  of  such  nature  that 
inspection  thereof  would  be  contrary  to  the 
public  interest. 

Nor  do  the  more  fervent,  vigorous,  and 
persistent  advocates  of  the  public’s  right 
to  know  contend  that  the  department 
should  be  required  to  disclose  informa¬ 
tion  or  records  affecting  the  miltary  or 
diplomatic  fields  or  the  manifold  aspects 
of  atomic  energy  secrecy.  Nevertheless, 
the  bill  ignores  all  exceptions. 

CONGRESSIONAL  RIGHT  TQ  INFORMATION - INTER¬ 

ESTED  INDIVIDUAL’S  RIGHT  TO  KNOW 

The  right  of  Congress  and  its  commit¬ 
tees  to  information  has  been  firmly  es¬ 
tablished  by  the  United  States  Supreme 
Court  in  the  case  of  McGrain  v.  Daugh¬ 
erty,  and  other  judicial  decisions  and  by 
practice. 

The  right  of  the  individual  who  is  es¬ 
pecially  interested  in  similar  information 
was  likewise  established  by  the  Supreme 
Court  in  United  States  v.  Reynolds. 

Who,  then,  is  especially  interested  in 
the  enactment  of  the  present  bill?  Only 
those  interested  in  publicizing  something 


which  it  may  be  thought  is  saleable  or 
the  casual,  curious  “man  on  the  street” 
who  apparently  has  excess  leisure  time — ■ 
nothing  to  do  other  than  to  inquire  as  to 
a  matter  in  which  he  has  no  real  inter¬ 
est.  The  man  who  has  no  Senator,  no 
Congressman,  to  whom  he  may  write, 
from  him  the  complaint  has  long  been 
that  the  Government  was  piling  on  him 
unneeded,  unwanted,  useless  informa¬ 
tion,  wasting  his  money  propagandizing 
its  own  activities — deluging  him  with 
trash  mail. 

If  that  right  is  to  be  protected,  is  to  be 
made  available,  the  proper  procedure 
would  be  the  adoption  by  the  depart¬ 
ment  or  the  enactment  of  legislation  by 
the  Congress  of  regulations  which  would 
call  for  a  limitation  of  the  authority  to 
classify  as  secret,  or  otherwise,  records 
and  information  in  the  possession  of  the 
department.  That  could  be  done  either 
by  assigning  the  duty  to  a  few  top  indi¬ 
viduals  or  by  the  creation  of  an  appeal 
board  which  could  pass  upon  the  ques¬ 
tion  of  whether  a  record  or  information 
should  be  classified  as  secret  or  with 
some  degree  of  secrecy,  whether  it 
should  be  freely  given  out  or  some  limi¬ 
tation  placed  upon  its  availability.  Such 
an  amendment  was  carried  in  the  bill 
H.  R.  2810,  which  was  introduced  by  me. 
It  will  be  offered  under  the  5  minute 
rule";  if  rejected,  other  amendments  will 
be  offered  as  well  as  a  motion  to  recom¬ 
mit  with  instructions. 

THE  PURPOSE  AND  INTENT  OF  THE  CONGRESS  IN 
ADOPTING  SECTION  161 

It  is  not  a  little  surprising  that  the 
distinguished  experts,  publishers,  edi¬ 
tors,  and  lawyers  should  assume,  as  they 
apparently  do,  that  the  Congress,  in 
adopting  section  161,  had  no  particular 
purpose  in  mind — that  it  was  merely  a 
housekeeping  directive;  that  there  is  no 
previous  legislation  which  would  indicate 
its  purpose  or  the  reason  for  its  enact¬ 
ment. 

In  truth  and  in  fact,  the  legislative 
history  should  indicate  to  even  the  casual 
reader  that  Congress  had  a  definite  pur¬ 
pose,  and  that  that  was  to  vest  in  the 
heads  of  the  departments  authority  to 
determine  what  should  and  should  not 
be  disclosed,  not  only  to  the  Members  of 
Congress,  but  to  the  public. 

To  see  that  this  is  true,  one  need,  but 
refer  to  the  action  of  the  Continental 
Congress  on  February  22,  1782,  when  it 
passed  a  resolution  creating  a  Depart¬ 
ment  of  Foreign  Affairs  under  the  direc¬ 
tion  of  a  Secretary  to  the  United  States 
of  America  for  the  Department  of  For¬ 
eign  Affairs — and,  in  that  resolution, 
provided : 

That  the  books,  records,  and  other  papers 
of  the  United  States,  that  relate  to  this  De¬ 
partment:  be  committed  to  his  custody,  to 
which  and  all  other  papers  of  his  office,  any 
Member  of  Congress  shall  have  access;  pro¬ 
vided  that :  no  copy  shall  be  taken  of  matters 
of  a  secret  nature  without  the  special  leave 
of  Congress. 

Moreover,  the  same  resolution  also 
provided — 

That  letters  [of  the  Secretary]  to  the  min¬ 
isters  of  the  United  States,  or  ministers  of 
foreign  powers  which  have  a  direct  reference 
to  treaties  or  conventions  proposed  to  be  en¬ 
tered  into,  or  instructions  relative  thereto, 
or  other  great  national  subjects,  shall  be  sub- 
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mitted  to  the  inspection  and  receive  the  ap¬ 
probation  of  Congress  before  they  shall  be 
transmitted. 

Note  that  it  was  also  expressly  pro¬ 
vided  by  this  section  that  to  all  papers 
in  his  office  “any  Member  of  Congress 
shall  have  access” — limited  that  broad 
provision  only  by  the  added  proviso 
that  “no  copy  shall  be  taken  of  matters 
of  a  secret  nature  without  the  special 
leave  of  Congress.” 

Note  further  the  provision  in  the  same 
resolution  which  also  provided  that — 
Letters  [of  the  Secretary]  to  the  ministers 
of  the  United  States,  or  ministers  of  foreign 
powers  which  have  a  direct  reference  to 
treaties  or  conventions  proposed  to  be  en¬ 
tered  into,  or  instructions  relative  thereto, 
or  other  great  national  subjects  shall  be 
submitted  to  the  inspection  and  receive  the 
approbation  of  Congress  before  they  shall 
be  transmitted. 

With  the  knowledge  of  the  legislation 
passed  by  the  Continental  Congress,  es¬ 
pecially  making  records  of  the  office  of 
the  department  head  available  to  the 
Congress — with  only  a  few  exceptions — 
the  Congress,  acting  under  the  Consti¬ 
tution  when  it  adopted  section  161,  de¬ 
liberately  left  out  any  proviso  giving 
Members  of  Congress,  or  anyone  else, 
access  to  the  records  of  information 
which  it  is  now  proposed  be  thrown  wide 
open  to  the  public. 

The  previous  legislation  by  the  Con¬ 
tinental  Congress  and  the  experiences 
under  it  were  undoubtedly  the  reasons 
why  section  161  made  no  exception  to 
the  authority  given  the  head  of  the  de¬ 
partment  to  prescribe  the  regulations, 
not  inconsistent  with  law,  for  the  con¬ 
duct  of  its  officers  and  clerks,  the  dis¬ 
tribution  and  performance  of  its  busi¬ 
ness,  and  the  custody,  use,  and  preserva¬ 
tion  of  the  records,  papers,  and  property 
appertaining  to  it. 

The  practicability,  the  wisdom  of  giv¬ 
ing  to  the  head  of  the  department  the 
custody  and  the  manner  in  which  the 
books,  records,  and  papers  committed 
to  his  care  should  be  preserved  and  used 
had  been  demonstrated  by  previous  legis¬ 
lation  and  experiences  under  legislation 
of  the  Continental  Congress. 

The  legislation  was  deliberately  en¬ 
acted  and  for  the  specific  purpose  of  vest¬ 
ing  in  department  heads  discretion  as  to 
the  use  of  records  and  information  en¬ 
trusted  to  their  care. 

The  proposed  bill  is  futile.  If  passed 
by  the  House  and  Senate,  not  vetoed — 
and  to  not  do  so  will  be  a  repudiation  of 
Executive  authority  utilized  by  every 
President  from  and  including  Washing¬ 
ton  and  Eisenhower — will  ultimately,  if 
used  to  free  department  heads  to  tell 
all,  be  declared  unconstitutional. 

The  present  situation  discloses  the  al¬ 
most  absolute  power  of  the  press,  which, 
from  the  beginning,  has  lobbied  for  the 
passage  of  this  bill,  unamended. 

It  is  doubtful  if  many  Members  of  the 
House  have  not  had  from  newspapers 
in  their  district  telegrams  based  upon  a 
false  assumption  of  what  the  purpose  of 
the  bill  is  or  does,  demanding  that  they 
support  H.  R.  2767. 

Alert  and  astute  as  they  are,  sometimes 
it  happens  that  those  who  furnish  us 
news  cannot  see  a  political  purpose  in 
a  bill,  which  from  a  casual  examination, 


they  think  threatens  the  right  to  a  free 
press,  but  which,  in  truth  and  in  fact, 
is  nothing  more  than  political  propa¬ 
ganda  to  influence  voters  at  a  coming 
election. 

In  reality,  the  proposed  legislation  in¬ 
volves  the  basic,  fundamental  division 
and  separation  of  authority,  which  has 
been  the  real  reason  for  the  success  of 
our  constitutional  form  of  government — • 
a  separation  of  power  which,  it  is  al¬ 
leged,  is  frequently  ignored  in  recent 
years  as  the  Supreme  Court  took  upon 
itself  the  duty  of  determining  what  the 
Congress  should  have  said,  instead  of 
recognizing  the  constitutional  authority 
granted  to  the  Congress  to  legislate. 

The  public  and  the  press  has  appar¬ 
ently  been  sold  a  bill  of  goods. 

Even  though  the  proponents  of  the  bill 
do  not  contend  that  it  will  end  the  un¬ 
necessary  secrecy  now  prevalent,  it  has 
apparently  been  sold  to  the  press  on  that 
basis  and  is  being  sold  to  the  public  on 
that  basis.  Those  who  vote  for  this  leg¬ 
islation  may  have  to  explain  its  inef¬ 
fectiveness  to  some  disappointed  re¬ 
porter  or  constituent  who  has  gone  down 
to  an  agency  in  the  vain  expectation  of 
having  the  files  opened  as  a  result  of  this 
bill. 

The  bill  is  repeatedly  headlined  by  the 
press  as  an  anti-secrecy  bill.  For  ex¬ 
ample: 

The  Washington  Post  on  February  18, 
1958,  called  it  a  “bill  for  news  free¬ 
dom” — exhibit  1. 

The  Washington  Post  on  February  20, 
1958,  called  it  a  “secrecy  curb”  in  a  head¬ 
line  to  an  Associated  Press  dispatch — 
exhibit  2. 

The  Washington  Post  on  February  20, 
1958,  called  it  a  “bill  to  cut  United  States 
secrecy”  in  a  headline  to  an  Associated 
Press  dispatch— exhibit  3. 

The  Evening  Star  on  March  18,  1958, 
called  it  a  “bill  on  secrecy”  in  a  headline 
to  an  Associated  Press  dispatch — exhibit 
4. 

The  Washington  Post  on  March  27, 
1958,  called  it  a  “bill  to  curb  Government 
secrecy” — exhibit  5. 

The  Washington  Post  in  an  Associated 
Press  story  last  Monday — April  14 — 
called  it  a  “freedom-of -information 
bill” — exhibit  6. 

Exhibit  1 

[From  the  Washington  Post  and  Times 
Herald  of  February  18,  1958] 

Bill  for  News  Freedom  Is  Advanced  in 
House 

(By  Richard  L.  Lyons) 

The  House  Government  Information  Sub¬ 
committee  yesterday  unanimously  approved 
a  one-sentence  bill  to  prevent  use  of  a  1789 
“housekeeping”  statute  as  authority  for 
Government  secrecy.  ., 

The  bill  is  scheduled  to  go  before  the 
parent  Government  Operations  Committee 
at  its  Wednesday  meeting.  It  was  offered 
as  a  modest  first  step  to  crack  secrecy  in 
the  10  Federal  executive  departments. 

The  measure  states  that  the  old  law  em¬ 
powering  department  heads  to  make  regu¬ 
lations  for  the  custody,  use,  and  preserva¬ 
tion  of  their  records  does  not  authorize  with¬ 
holding  them  from  the  public. 

Executive  departments  repeatedly  have 
relied  on  the  statute  as  authorizing  them, 
to  withhold  information.  The  subcommit¬ 
tee,  newsmen,  and  others  contended  it  was 
not  so  intended.  They  said  it  was  a  routine 


April  16 

measure  of  the  First  Congress  simply  au¬ 
thorizing  the  new  Government  to  keep  a 
filing  system. 

Representative  Clare  E.  Hoffman,  Republi¬ 
can,  of  Michigan,  joined  with  Chairman  John 
E.  Moss,  Democrat,  of  California,  and  Repre¬ 
sentative  Dante  B.  Fascell,  Democrat,  of 
Florida,  in  sending  the  bill  to  the  full  com¬ 
mittee,  but  reserved  rights  to  file  additional 
views  of  his  own  in  the  report  on  the  bill. 

Hoffman  expressed  himself  at  hearings  in 
favor  of  action  to  pry  information  out  of 
the  executive  branch.  But  he  feared  that 
the  Moss  bill  was  a  make-it-public  directive 
that  might  go  too  far.  He  filed  a  separate 
bill  permitting  department  heads  to  keep 
information  secret  for  several  reasons,  in¬ 
cluding  their  finding  that  disclosure  would 
impair  efficiency  of  government. 

Moss  said  his  bill  would  not  force  dis¬ 
closure  of  anything.  It  would,  he  said, 
simply  remove  one  law  that  the  executive- 
branch  has  cited  to  justify  secrecy.  It  has 
been  estimated  that  80  other  laws  permit 
secrecy  in  various  specific  areas,  though  none 
give  such  blanket  authority  as  has  been  read 
into  the  1789  act. 

Exhibit  2 

[From  the  Washington  Post  and  Times 
Herald  of  February  20,  1958] 

Row  Flares  Openly  Over  Secrecy  Curb 

A  backstage  row  broke  into  the  open  yes¬ 
terday  over  legislation  designed  to  curb  se¬ 
crecy  in  Government. 

Representative  George  Meader,  Republican, 
of  Michigan,  said  he  will  attempt  to  change 
the  bill  at  a  closed  meeting  of  the  House 
Government  Operations  Committee,  tenta¬ 
tively  scheduled  for  Thursday.  He  said  his 
wording  would  make  the  measure’s  meaning 
clearer. 

Representative  John  E.  Moss,  Democrat,  of 
California,  author  of  the  bill,  shot  back  that 
Meader’s  two-word  amendment  would  “com¬ 
pletely  destroy”  the  aim  of  the  bill. 

The  Moss  measure  would  amend  a  169- 
year-old  law  giving  Federal  department  heads 
authority  to  make  regulations  for  custody^ 
use,  and  preservation  of  records  to  say  it 
“does  not  authorize  withholding  information 
from  the  public.” 

Meader  said  he  wants  to  amend  that  to  say 
withholding  information  is  neither  author¬ 
ized  nor  prohibited. 

The  Moss  bill,  opposed  by  all  10  Federal 
departments,  was  unanimously  cleared  by 
the  three-man  Government  Information 
Subcommittee  headed  by  Moss.  It  appeared 
set  for  clear  sailing  when  the  parent  Opera¬ 
tions  Committee  met  in  secret  session  last 
week. 

However,  Meader  said  committee  aotion 
was  postponed  for  a  week  when  a  question 
was  raised  whether  the  bill  actually  might 
be  interpreted  as  requiring  the  departments 
to  open  up  the  files. 

Since  then,  Meader  said,  misinformation 
has  been,  circulated  that  all  four  committee 
members  from  Michigan — Representatives 
Clare  E.  Hoffman,  Republican,  Victor  A. 
Knox,  Republican,  Martha  W.  Griffiths, 
Democrat,  and  Meader — are  against  the  bill. 

Meader  said  the  truth 'is  that  he  is  very 
much  in  favor  of  the  objective  of  the  bill 
and  has  heard  no  opposition  to  its  purpose. 

He  said  he  believes  no  committee  member 
wants  to  lay  bare  secrets  like  missile  blue¬ 
prints  at  Huntsville,  Ala.,  while  all  wish  to 
prevent  the  1789  law  from  wrongful  use  as 
a  secrecy  shield. 

Exhibit  3 

Vote  Delayed  on  Bill  To  Cut  United  States 
Secrecy 

[Prom  the  Washington  Post  of  February  20, 
1958] 

The  House  Government  Operations  Com¬ 
mittee  put  off  action  temporarily  yesterday 
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on  a  bill  aimed  at  cutting  down  on  exces¬ 
sive  Federal  secrecy. 

The  measure  had  been  approved  by  a  sub¬ 
committee  on  Government  information. 
But  at  a  closed  session  of  the  parent  opera¬ 
tions  committee  called  by  Chairman  William 
L.  Dawson  (Democrat,  Illinois),  a  vote  was 
delayed  until  at  least  next  week. 

One  of  those  who  attended  said  Represent¬ 
ative  Clare  E.  Hoffman,  of  Michigan,  the 
senior  committee  Republican,  asked  more 
time  to  prepare  an  amendment.  Hoffman 
has  been  pushing  for  a  rival  measure. 

The  bill  by  Representative  John  E.  Moss 
(Democrat,  California),  would  state  that 
executive  department  heads  cannot  draw 
on  an  old  law  as  authority  for  withholding 
information  from  the  public.  The  1789 
statute  authorized  department  heads  to 
make  regulations  for  the  custody,  use,  and 
preservation  of  records. 

Moss  and  newspaper  industry  spokesmen 
say  Federal  officials  have  exercised  authority 
for  secrecy  not  intended  by  the  law's  fram¬ 
ers.  All  10  Federal  departments  oppose  the 
bill. 

Exhibit  4 

[From  the  Washington  Evening  Star  of 
March  18,  1958 1 

Bill  on  Secrecy  Gets  Backing., 

A  bill  aimed  at  knocking  out  one  of  the 
legal  props  under  Federal  secrecy  has  been 
approved  unanimously  by  a  House  Subcom¬ 
mittee  on  Information. 

Chairman  Moss,  Democrat  of  California, 
said  the  three-man  group  agreed  at  an  im¬ 
promptu  meeting  yesterday  to  send  the  bill 
to  the  parent  Government  Operations  Com¬ 
mittee  for  a  vote  expected  tomorrow. 

Representative  Hoffman,  of  Michigan,  the 
lone  subcommittee  Republican,  said  the 
measure  was  “much  ado  about  nothing.” 
He  said  he  will  file  additional  views  to  the 
official  subcommittee  report  accompanying 
the  bill. 

The  bill,  sponsored  by  Mr.  Moss  and  others, 
and  backed  by  the  newspaper  industry,  says 
that  an  old  Federal  housekeeping  statute 
does  not  authorize  withholding  information 
from  the  public.  The  old  law,  enacted  in 
1789,  authorizes  department  heads  to  make 
regulations  for  the. custody,  use  and  preser¬ 
vation  of  records. 

Mr.  Moss  and  newspaper  spokesmen  say 
the  old  statute  has  been  twisted  by  Federal 
officials  over  the  years  into  asserted  authority 
to  keep  documents  secret  when  that  was  not 
the  original  inteht.  All  10  Federal  depart¬ 
ments  opposed  Mr.  Moss’  bill  amending  the 
law. 

Yesterday’s  legislation  was  the  first  to 
emerge  from  the  subcommittee  since  it  was 
created  in  mid- 1955. 

Exhibit  5 

[From  the  Washigton  Post  and  Times 
Herald  of  March  27,  1958) 

House  Gets  Bill  To  Curb  Government 
Secrecy 

The  House  Rules  Committee  yesterday 
sent  to  the  floor  for  action,  probably  next 
week,  a  bill  stating  that  a  1789  Government 
“housekeeping”  statute  shall  not  be  used 
as  authority  for  Government  secrecy. 

The  bill  is  described  by  backers  as  a  small 
first  attempt  to  crack  a  heavy  curtain  of 
Government  secrecy.  It  was  proposed  by  the 
House  Government  Information  Subcom¬ 
mittee  headed  by  Representative  John  E. 
Moss  (Democrat,  California)  after  a  2-year 
study. 

Moss  found  that  executive  departments 
have  relied  heavily  on  the  old  statute  in 
withholding  information  from  the  public. 
The  law  authorized  department  heads  to 
regulate  the  keeping  of  their  records.  Moss 
contended,  and  his  one-sentence  bill  so 
states,  that  this  was  intended  to  authorize 
the  keeping  of  files,  not  secrets. 


During  the  Rules  Committee  hearing,  Rep¬ 
resentative  Clarence  J.  Brown  (Republican, 
Ohio)  recalled  that  the  Hoover  Commission 
once  was  denied  access  to  some  of  its  own 
reports  because  they  had  been  stamped  secret 
by  the  State  Department. 

Brown,  a  member  of  the  Commission,  said 
the  ban  was  lifted  only  after  he  protested 
to  the  then  Attorney  General,--  Herbert 
Brownell,  Jr.,  who  was  also  a  Commission 
member.  The  Hoover  reports  had  criticized 
waste  and  inefficiency  in  the  foreign  aid 
program,  Brown  said. 

Attorney  General  William  P.  Rogers  agreed 
in  Senate  testimony  2  weeks  ago  that 
the  1789  act  did  not  authorize  department 
heads  to  withhold  information.  He  added, 
however,  that  the  President  has  inherent 
power  to  withhold  information  as  the  public 
interest  requires. 

Rogers  called  the  Moss  bill  “meaningless,” 
but  stated  that  he  would  not  oppose  it  if 
Congress  stated  it  did  not  intend  to  im¬ 
pair  the  “executive  privilege”  claimed  by 
Rogers  for  the  President. 

Later,  Rogers  flatly  opposed  any  change 
in  the  old  statute.  He  said  the  1789  act  was 
a  “legislative  recognition”  of  executive  priv¬ 
ilege.  The  Senate  Constitutional  Rights 
Subcommittee  said  it  was  “baffled”  by  his 
two  statements  and  has  asked  him  back  to 
testify  again. 

Exhibit  6 

[From  the  Washington  Post  of  April  14, 
1958] 

Immigration  Service  Removes  Secrecy  Bar 

House  investigators  reported  yesterday 
that  the  Immigration  Service  has  removed  a 
secrecy  bar  on  information  about  the  employ¬ 
ment  of  Japanese  farm  laborers  in  this 
country. 

This  word  came  from  the  Government  In¬ 
formation  Subcommittee  whose  chairman, 
Representative  John  E.  Moss,  Democrat  of 
California,  is  pushing  for  House  passage  of  a 
freedom-of-information  bill  this  week. 

Here  is  what  happened,  according  to  a 
subcommittee  staff  finding: 

Ernesto  Garlaza,  an  official  of  the  National 
Agricultural  Workers  Unionvasked  the  Im¬ 
migration  Service’s  San  Francisco  office  last 
July  for  the  names  of  employers  authorized 

to  hire  imported  Japanese  farm  workers  and 
how  many  were  employed  by  each. 

A  United  States-Japanese  treaty  provides 
for  bringing  Japanese  agricultural  workers  to 
this  country  for  up  to  3  years  at  a  time. 
Most  of  them  are  brought  to  California. 

Assistant  Immigration  Commissioner  L.  W. 
Williams  wrote  to  Garlaza:  “The  information 
sought  by  you  cannot  be  furnished  in  view  of 
the  fact  that  the  internal  records  of  this 
service  may  not  be  made  available  to  the 
general  public. 

Moss  asked  Commissioner  Joseph  M.  Swing 
last  month  for  an  explanation.  Swing  said 
“there  is  no  regulatory  or  statutory  bar” 
against  giving  out  such  information. 

Swing  said  his  service  does  not  have  the 
data  sought  by  Garlaza  on  an  up-to-date 
basis.  He  said  the  Japanese  workers  are  fre¬ 
quently  transferred.  The  Immigration 
Service  has  no  objection  to  giving  Garlaza 
the  information  he  seeks,  Swing  said. 

The  Japanese  labor  situation  would  not  be 
directly  affected  by  Moss’  antisecrecy  bill,  al¬ 
though  it  was  regarded  as  part  of  the  Con¬ 
gressman’s  drive  against  what  he  calls  a  cli¬ 
mate  of  excessive  secrecy  in  Washington. 

INCONSISTENT  POSITIONS 

The  inconsistency  of  some  of  the  pro¬ 
ponents  of  this  legislation  would  be 
amusing,  if  not  so  absurd. 

Some  proponents  seem  to  say,  “Do  as 
I  say,  not  as  I  do.” 


Insisting  that  the  executive  depart¬ 
ment  maintains  an  open  door,  and  this 
for  the  good  of  the  public,  they  slam  shut 
with  a  bang  in  the  face  of  the  inquiring 
public — for  whom  their  hearts  bleed  so 
copiously — the  congressional  door,  be¬ 
hind  which  is  hidden  their  activities  and 
expenditures,  even  as  the  citizen  ap¬ 
proaches  the  sacred  portal. 

If  the  principle  of  the  public’s  right 
to  know  is  what  concerns  the  Congress, 
how  about  setting  an  example  as  well 
as  pronouncing  precepts. 

Congressional  committees  meet  in  ex¬ 
ecutive — secret — sessions  and,  strangely 
enough,  this  bill — H.  R.  2767 — was  voted 
out  of  a  closed-door  meeting. 

According  to  an  Associated  Press  story 
in  the  Washington  Evening  Star,  Chair¬ 
man  Dawson  “said  secret  sessions  allow 
Congressmen  to  consider  matters  without 
pressure  that  he  said  would  be  aimed  at 
them  in  an  open  meeting  and  without  a 
public-session  temptation  to  play  to  the 
grandstand.” 

[From  the  Washington  Evening  Star  of  March 
19,  1958] 

Antisecrecy  Bill  Debated 

The  House  Government  Operations  Com¬ 
mittee  considers  today  a  bill  aimed  at  cutting 
down  on  Government  secrecy. 

Chairman  William  L.  Dawson,  Democrat 
of  Illinois,  ordered  a  closed-door  meeting  to 
consider  that  and  other  matters. 

The  one-sentence  bill  by  Representative 
Moss,  Democrat  of  California,  would  state 
that  executive  department  he&ds  cannot 
draw  on  a  169-year-old  law  as  authority  for 
withholding  information  from  the  public. 

The  1789  statute  authorized  department 
heads  to  make  regulations  for  the  “custody, 
use  and  preservation”  of  records. 

Mr.  Moss  and  newspaper  industry  spokes¬ 
men  say  Federal  officials  have  twisted  the  law 
from  a  simple  housekeeping  statute  and 
claimed  it  as  authority  for  secrecy  not  in¬ 
tended  by  the  law’s  framers.  All  10  Federal 
departments  oppose  the  bill. 

The  subcommittee  also  has  heard  news 
industry  testimony  that  Congress  holds  too 
many  secret  committee  meetings. 

Mr.  Dawson  told  a  newsman  he  is  conven¬ 
ing  his  committee  behind  closed  doors  today 
because  that  is  the  normal  procedure  when 
it  comes  to  voting  on  bills  and  approving 
reports. 

He  said  secret  sessions  allow  Congressmen 
to  consider  matters  without  pressure  that  he 
said  would  be  aimed  at  them  in  an  open 
meeting  and  without  a  public  session  temp¬ 
tation  to  play  to  the  grandstand. 

RAYBURN  RULING  RE  CHUDOFF  FILES 

Subsection  25  (c)  of  rule  XI  of  the 
House,  provided — 

All  committee  hearings,  records,  data, 
charts,  and  files  shall  be  kept  separate  and 
distinct  from  the  congressional  office  rec¬ 
ords  of  the  Member  serving  as  chairman  of 
the  committee:  and  such  records  shall  be 
the  property  of  the  House  and  all  Members 
of  the  House  shall  have  access  to  such  rec¬ 
ords.  Each  committee  is  authorized  to  have 
printed  and  bound  testimony  and  other  data 
presented  at  hearings  held  by  the  committee 
(p.  599,  subsec.  25  (c) ). 

As  a  Member  of  the  House,  as  a  mem¬ 
ber  of  the  Committee  on  Government 
Operations,  as  the  ranking  member  of 
the  minority  of  that  committee,  I  sought 
on  August  6,  1957,  through  the  use  of 
a  Thermo-Fax  machine,  to  make  copies 
of  certain  records  on  file  and  in  the 
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possession  of  the  Chudoff  subcommittee 
of  the  Committee  on  Government  Op¬ 
erations,  on  which  I  was  also  the  rank¬ 
ing  member.  I  was  permitted  to  look  at 
the  records  but,  by  the  ruling  of  the 
chairman  of  that  subcommittee,  I  was 
denied  the  right  to  make  copies  there¬ 
of. 

On  August  14,  1957,  daily  Congres¬ 
sional  Record,  page  13428, 1  brought  the 
issue  before  the  House  on  a  question  of 
personal  privilege.  Among  other  things, 
the  following  occurred — Congressional 
Record,  daily  copy,  page  13430: 

The  Speaker.  Has  the  gentleman  ever  been 
denied  access  to  these  papers  and  files? 

Mr.  Hoffman.  Yes. 

The  Speaker.  When? 

Mr.  Hoffman.  The  date  was  August  6, 
1957.  We  were  denied  time  and  again  our 
unquestioned  right  to  information.  We  have 
been  refused, access  to  the  records  when  we 
were  there,  and  refused  our  right  to  know 
what  was  going  on,  what  the  committee  yeas 
investigating — the  purpose  of  a  shearing 
until  the  committee  was  called  to  order  for 
a  hearing.  That  is  just  one  part.  We  have 
9  subcommittees,  and  only  1  chairman  has 
denied  us  that  right.  I  say  it  is  an  outrage. 

The  Speaker.  Perhaps  it  is.  The  matter 
the  gentleman  read  from  states  that  all  com¬ 
mittee  hearings,  records,  data,  charts,  and 
files  shall  be  kept  separate  and  distinct  from 
the  congressional  office  records  of  the  Mem¬ 
ber  serving  as  chairman  of  the  committee; 
and  such  records  shall  be  the  property  of 
the  House  and  all  Members  of  the  House 
shall  have  access  to  such  records. 

I  think  that  is  what  the  gentleman  was 
talking  about. 

Mr.  Hoffman.  That  is  just  what  I  was 
talking  about,  and  I  want  access.  When 
access  Is  given,  with  it  goes  the  power  to 
use  it  to  not  only  look  but  make  notes,  take 
copies,  understand  what  is  at  hand,  what  is 
to  be  determined.  No  one  can  remember 
accurately  all  that  is  in  some  of  these 
charges  without  study. 

The  Speaker.  The  question  of  copying  and 
the  question  of  photostating  is  another  mat¬ 
ter.  That  is  not  provided  in  this  section  of 
the  rule. 

Mr.  Hoffman.  So  "access”  means  I  can  go 
and  take  a  look  but  I  cannot  use  modern 
means  of  copying.  How  do  you  like  that? 

How  do  you  like  that?  Is  that  orderly, 
fair  procedure? 

The  Speaker.  If  a  question  like  that  came 
up  in  the  House  the  Chair  would  certainly 
rule  that  the  gentleman  could  not  bring  a 
machine  in  here  and  copy  things  around  the 
desk. 

The  Chair  does  not  believe  the  gentleman 
has  stated  a  question  that  violates  the  rules 
of  the  House. 

Mr.  Hoffman.  No  one  is  asking  to  take 
photographs,  bring  a  machine  into  the 
House,  though  we  do  have  a  loudspeaker 
on  the  Speaker’s  desk  and  in  the  well  of  the 
House.  That  is  an  up-to-date,  practical,  and 
necessary  device,  so  is  the  Thermo-Pax 
which  many  Members  use  in  their  offices  for 
exact,  quick  copies.  Well,  that  is  the  ruling 
I  expected. 

A  committee  of  the  House,  the  Com¬ 
mittee  on  Government  Operations,  is 
now  asking  approval  of  a  bill  which 
would  deny  to  the  executive  departments 
the  right  to  withhold  from  any  individ¬ 
ual  any  record  or  information  in  its 
possession,  no  matter  what  the  necessity 
for  secrecy,  no  matter  how  dangerous 
to  the  national  welfare  disclosure  to  the 
public  might  be.  Yet,  a  congressional 
committee  and  a  Congress  would  deny 
to  its  own  Members,  where  access  to 


records  is  granted,  the  right  to  make 
copies. 

The  distinguished  Harold  L.  Cross, 
author  of  the  People’s  Right  to  Know, 
would  agree  that  “access  to”  includes 
the  right  to  copy,  to  make  photographs 
of,  for,  on  page  34,  he  writes: 

4.  Bight  to  copy,  etc.:  The  right  to  inspect 
public  records,  in  the  absence  of  statutes 
to  the  contrary,  which  now  are  rare,  carries 
with  it  the  right  to  make  copies  and  to 
take  extracts  or  memoranda.  This  is  the 
case  at  common  law,  in  some  States  at  least, 
and  is  commonly,  though  not  always, 
granted  in  express  terms  by  statutes.  “  ‘In¬ 
spection,’  ”  said  a  New  York  Court,  "means 
more  than  perusal.  It  means:  ‘Critical  ex¬ 
amination;  close  or  careful  survey.’  Cen¬ 
tury  Dictionary.  ‘A  strict  or  prying  exami¬ 
nation;  close  or  careful  scrutiny;  investiga¬ 
tion.’  Webster’s  Dictionary.”  These  rights, 
however,  cannot  be  exercised  so  as  to  harass 
the  officer  having  custody  or  to  interfere 
with  public  business. 

5.  Right  to  photograph,  etc.  This  right 
has  not  been  tested  often.  Louisiana  grants 
it  constitutionally  in  the  case  of  parish  poll 
books,  etc.,  and  by  statute  to  public  records. 
Florida  grants  it  by  statute  in  cases  where 
any  person  has  a  right  to  inspect,  copy,  or 
extract  any  public  records.  It  seems  likely 
that  the  right  to  photograph  will  be  allowed 
where  the  right  to  inspect  exists,  if  pre¬ 
cautions  are  taken  to  prevent  interference 
with  the  operations  of  the  record  office  and 
to  prevent  expense  or  danger  to  the  records 
not  involved  in  ordinary  inspection  and 
copying. 

No  one  will  contend  that  the  use  of  the 
Thermo-Fax,  a  comparatively  small  fa¬ 
cility,  readily  portable,  instantaneously 
making  copies  without  noise  or  inconven¬ 
ience  to  others,  should  be  denied  to  one 
who  is  permitted  access  to  information, 
which  causes  no  inconvenience  to  any¬ 
one. 

here  is  another  denial  of  the  public’s  right 

TO  KNOW 

Plans  for  extending  the  Capitol’s  east 
front  are  not  for  publication  and  do  not 
belong  to  the  public. 

[From  the  Washington  Post  of  February  20, 
1958] 

East  Front  Dimout 

J.  George  Stewart,  Architect  of  the  Capitol, 
paiiited  himself  into  a  corner  by  saying  on 
Monday  that  plans  for  extending  the  Capi¬ 
tol’s  east  front  are  not  for  publication  and 
do  not  belong  to  the  public.  Surely  Mr. 
Stewart  does  not  mean  that  the  public  must 
wait  until  contractors  have  finished  the  job 
before  being  permitted  to  judge  whether  a 
landmark  has  been  vandalized.  Yet,  unless 
the  plans  are  released,  things  may  come  to 
just  that.  The  32-foot  extension  was  voted 
in  1955,  and  plans  are  understood  to  be  in 
the  final  stage;  the  Senate  hearing  before 
which  Mr.  Stewart  testified  was  billed  as  a 
"half-past  the  eleventh  hour”  affair  by  its 
chairman,  Senator  Pat  McNamara. 

In  arguing  that  no.  question  of  secrecy 
was  involved,  Mr.  Stewart  was  perhaps  more 
candid  than  he  knew.  “It  is  the  way  things 
are  done  on  the  Hill,”  he  explained  simply. 
That  is  a  painful  truth.  The  plans  are  now 
before  the  Commission  for  ithe  extension  of 
the  Capitol,  which  is  run  pretty  much  as  a 
one-man  show  by  Speaker  Sam  Rayburn. 
Nominally,  other  members  include  Vice 
President  Nixon,  House  Minority  Leader 
Martin,  Senate  Minority  Leader  Knowland, 
and  the  Architect  of  the  Capitol.  Mr.  Stew¬ 
art  asserts  that  the  Commission  has  not  yet 
authorized  release  of  the  plans.  Well,  why 
not?  The  Commission  clearly  must  have 
known  that  many  reputable  architects  have 


challenged  the  proposal,  and  that  a  hearing 
was  scheduled  on  Monday.  Doesn’t  the  pub¬ 
lic  have  a  right  to  know  how  $10.1  million 
in  tax  money  may  be  spent  on  changing  the 
Capitol  of  the  United  States — a  building 
which,  we  had  been  told,  belonged  to  the 
American  people? 

The  Washington  Post  and  Times 
Herald  of  April  8,  1958,  said: 

The  Kilday  subcommittee  of  the  House 
Armed  Services  Committee,  to  which  the 
President’s  defense  reorganization  plan  has 
been  referred,  has  been  meeting  in 
secret.  *  *  * 

In  a  Government  in  which  two-thirds  of 
the  money  and  two-thirds  of  Government 
personnel  are  in  the  Defense  Establishment, 
however,  secrecy  cannot  be  thrown  over  the 
whole  enterprise  without  imperiling  the 
democratic  process.  *  *  * 

The  people  need  to  know  the  thinking  of 
their  representatives  upon  these  grave  prob¬ 
lems. 

[From  the  Washington  Post  of  April  8,  1958] 
Defense  in  the  Open 

The  Kilday  subcommittee  of  the  House 
Armed  Services  Committee,  to  which  the 
President’s  defense  reorganization  plan  has 
been  referred,  has  been  meeting  in  secret. 
There  is  no  justification  for  applying  to 
hearings  on  the  reorganization  plan  a  pro¬ 
cedure  adopted  for  the  specific  task  of  mis¬ 
sile  reappraisal  at  the  start  of  this  session. 

Prior  to  the  missile  hearings,  the  House 
Armed  Services  Committee,  under  Chairman 
Carl  Vinson,  had  been  one  of  the  most 
openly  conducted  committees  of  the  House. 
Perhaps  there  was  an  occasion  for  some  de¬ 
parture  from  open  meetings  during  the  mis¬ 
sile  probe.  But  surely  any  such  considera¬ 
tion  does  not  apply  to  the  broad  questions  of 
structure  which  the  subcommittee  now  is  to 
examine. 

In  the  contemplation  of  military  policy 
there  may  be  areas  where  secrecy  is  essential. 
In  a  Government  in  which  two -thirds  of  the 
money  and  two-thirds  of  Government  per¬ 
sonnel  are  in  the  Defense  Establishment, 
however,  secrecy  cannot  be  thrown  over  the 
whole  enterprise  without  imperiling  the 
democratic  process.  The  forthcoming  reex¬ 
amination  »of  the  structure  of  the  Defense 
Department  is  one  in  which  American  citi¬ 
zens  have  the  most  vital  concern.  They 
need  to  be  privy  to  this  debate  as  it  pro¬ 
ceeds,  if  public  opinion  is  to  have  a  normal 
and  an  appropriate  influence  upon  policies 
that  may  determine  the  very  survival  of  the 
country. 

The  people  need  to  know  the  thinking  of 
their  repersentatives  upon  these  grave  prob¬ 
lems;  and  the  representatives  need  to  know 
the  thinking  of  the  people.  We  hope  that 
Chairman  Vinson  and  his  committee  will 
see  to  it  that  these  deliberations  are  con¬ 
ducted  in  the  open. 

Last  Monday,  April  14,  the  Washing¬ 
ton  Post,  commenting  editorially  on  ex¬ 
ecutive  sessions  of  the  Senate  Foreign 
Relations  Committee,  said : 

This  substitution  of  closed-door  ques¬ 
tioning  for  a  public  hearing  is  growing 
lamentably  more  frequent. 

[From  the  Washington  Post  of  April  14,  1958] 
Hollow  Hearing 

It  Is  becoming  a  distressingly  familiar  phe¬ 
nomenon  for  committees  of  Congress  to  re¬ 
gard  public  hearings  as  an  empty  ritual, 
signifying  nothing.  A  case  in  point  has  been 
the  desultory  manner  in  which  the  Senate 
Foreign  Relations  Committee  has  handled 
its  public  hearings  on  the  $3.9  billion  mutual 
assistance  program.  Recently  Gen.  Lauris 
Norstad,  NATO’s  Supreme  Commander  in 
Europe,  found  his,  words  echoing  in  an  al¬ 
most  empty  chanfiber.  Only  two  Senators 
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were  present  during  most  of  General  Nor- 
stad’s  testimony;  both  asked  a  few  perfunc¬ 
tory  questions  and  called  it  a  day.  The  com¬ 
mittee,  of  course,  did  subsequently  question 
General  Norstad  in  great  detail — but  in 
executive  session.  This  substitution  of 
closed-door  questioning  for  a  public  hearing 
is  growing  lamentably  more  frequent.  The 
result  is  to  make  public  hearing  a  lifeless 
tableau  in  which  mimeographed  statements 
are  mechanically  intoned,  stifling  any  sense 
of  debate  or  inquiry. 

A  few  days  ago,  the  committee  showed  an 
equally  bland  indifference  to  its  obligation 
to  provide  a  forum  for  the  meaningful  ex¬ 
pression  of  opinion.  On  the  1  day  set  aside 
for  public  witnesses,  35  persons  were 
whisked  by;  each  had  10  minutes  of  time. 
Hardly  a  scattering  of  questions  came  from 
the  handful  of  Senators  who  troubled  to 
put  in  an  appearance.  Yet  28  of  the  wit¬ 
nesses  represented  substantial  organizations, 
including  the  United  States  Chamber  of 
Commerce,  AFL-CIO,  General  Federation  of 
Women’s  Clubs,  National  Council  of 
Churches,  League  of  Women  Voters,  National 
Farmers  Union,  and  American  Farm  Bureau 
Federation. 

Doubtless  some  of  the  testimony  was  a  pro 
forma  expression  of  long-known  views.  But 
several  witnesses  made  suggestions  which 
deserve  at  least  the  polite  attention  of  the 
committee  and  its  90-year-old  chairman, 
Senator  Green.  Wallace  Campbell,  repre¬ 
senting  the  Cooperative  League  of  America, 
proposed  an  international  electrification  plan 
using  some  of  the  tested  techniques  of  the 
REA.  Victor  Reuther,  speaking  for  the 
United  Auto  Workers,  suggested  training  a 
corps  of  American  youth  to  provide  skilled 
help  for  underdeveloped  countries.  How  do 
Senators  expect  the  public  to  be  alert  to  world 
affairs  when  an  exalted  Senate  committee 
itself  shows  such  a  dozing  indifference? 

[From  the  Washington  Evening  Star  of  Sep¬ 
tember  12,  1956] 

Congress  Barred  Public  From  Third  of 
Meetings 

Congress  barred  the  public  from  1,131  of 
its  3,121  committee  meetings  in  1956,  or  more 
than  one-third  of  them. 

And  in  many  cases,  committee  chairmen 
did  not  follow  the  custom  of  reporting  closed 
meetings  after  they  had  been  held. 

Congressional  Quarterly  kept  day-to-day 
records  of  committee  meetings  and  found 
that  36  percent  of  them  were  closed  in  1956. 
This  compares  with  36  percent  in  1955,  41 
percent  in  1954,  and  35  percent  in  1953. 

No  major  committee — one  meeting  10  or 
more  times — opened  all  its  meetings  to  the 
public.  Eleven  committees  met  at  least  half 
the  time  behind  closed  doors.  The  11  and 
their  percentages  of  closed  meetings: 

Senate  Rules  and  Administration,  100  per¬ 
cent;  House  Administration,  70  percent; 
Joint  Atomic  Energy,  64  percent;  House  Ways 
and  Means,  63  percent;  Senate  Foreign  Rela¬ 
tions,  63  percent;  House  Public  Works,  57 
percent;  House  Foreign  Affairs,  56  percent; 
Senate  Special  Committee  To  Investigate  Po¬ 
litical  Activities,  55  percent;  Senate  Armed 
Services,  54  percent;  Senate  Finance,  52  per¬ 
cent;  House  Education  and  Labor,  50  percent. 

Spokesmen  for  several  of  those  committees 
listed  such  things  as  national  security.  Gov¬ 
ernment  efficiency,  and  preserving  the  pri¬ 
vate  rights  of  witnesses  as  reasons  for  closing 
meetings. 

Many  of  the  meetings  closed  to  the  public 
in  1956  were  on  seemingly  noncontroversial 
matters.  For  example,  the  House'  Education 
and  Labor  Committee  went  behind  closed 
doors  at  times  to  discuss  legislation  to  estab¬ 
lish  an  arts  committee  and  to  authorize  a 
medal  for  distinguished  civilian  achievement. 

Several  committees  held  25  percent  or  less 
of  their  meetings  in  executive  session.  Those 
committees  and  percentages: 

No.  5! 


Senate  Small  Business,  5  percent;  House 
Interior,  6  percent;  Senate  Interstate  and 
Foreign  Commerce,  11  percent;  House  Small 
Business,  14  percent. 

Certainly,  the  individual  who  pays  the 
taxes,  this  being  the  people’s  Govern¬ 
ment,  should  have  a  right  to  know  how 
the  taxpayer’s  money  is  spent — but,  ap¬ 
parently  through  the  directions  of  con¬ 
gressional  leaders,  not  only  the  taxpayers 
but  inquiring  Members  of  Congress,  can¬ 
not  even  get  a  peek  into  the  room  where 
counterpart  funds  are  doled  out — a  look 
at  how  much,  and  for  what.  Those  tax 
dollars  are  actually  spent  by  Congress¬ 
men  themselves,  or  their  employees. 

So  far  as  can  be  seen,  the  disclosure 
of  any  or  all  of  the  above  information 
would  not  have  endangered  either  the 
public  welfare,  the  security  of  the  Na¬ 
tion,  or  injured  anyone. 

[From  the  Washington  Daily  News  of 
July  31,  1956] 

Rank  Ignored — Nobody’ll  Tell  Clare 
About  Hill  Junkets 

Representative  Clare  E.  Hoffman,  Repub¬ 
lican  of  Michigan,  charged  today  that  both 
the  Pentagon  and  Congress  are  trying  to 
keep  secret  the  extent  of  congressional  over- 
eas  junkets  made  at  taxpayer  expense. 

Mr.  Hoffman  said  the  Defense  Department 
has  failed  to  make  good  on  its  promise  of 
9  months  ago  to  give  him  a  complete  record 
of  which  Congressmen  and  Senators  and 
their  wives  made  trips  during  1955,  which 
was  a  record  globetrotting  season. 

And  now,  Mr.  Hoffman  said,  even  con¬ 
gressional  sources  won’t  give  him  the  infor¬ 
mation. 

“Congress  itself  is  refusing  information  to 
one  of  its  members,”  he  said. 

The  Defense  Department  has  given  a  re¬ 
port  to  Chairman  Omar  Burleson,  Democrat 
of  Texas,  of  the  House  Administration  Com¬ 
mittee,  which  is  supposed  to  keep  tabs  on 
congressional  spending. 

Mr.  Burleson  refused  a  request  for  the 
report  several  weeks  ago  on  the  grounds  that 
it  would  present  an  “unfair”  picture  of  con¬ 
gressional  travel. 

Records  on  what  congressional  junkets 
cost  have  long  been  withheld  from  reporters. 

Mr.  Hoffman  said  today  that  he  wrote 
Burleson  on  July  11  and  again  on  July  19 
for  a  copy  of  the  report.  In  each  case,  he 
said,  Mr.  Burleson’s  committee  staff  replied 
the  request  would  be  called  to  Mr.  Burle¬ 
son’s  attention  when  he  returns  from  Texas. 

Mr.  Hoffman  said  that  as  ranking  Repub¬ 
lican  member  of  the  House  Government  Op¬ 
erations  Committee  he  is  entitled  to  the 
information. 

“We  should  have  economy  in  the  legisla¬ 
tive  as  well  as  the  executive  branch,”  he 
said. 

[From  the  Washington  Post  and  Times 
Herald  of  August  1, 1958] 

Hoffman  Says  Junket  Data  Hidden 

Representative  Clare  E.  Hoffman,  Republi¬ 
can  of  Michigan,  accused  the  Defense  Depart¬ 
ment  and  Congress  yesterday  of  trying  to 
keep  secret  the  extent  of  overseas  trips  made 
by  Members  of  Congress  at  taxpayers’  ex¬ 
pense.  Hoffman  said  the  Defense  Depart¬ 
ment  failed  to  make  good  on  its  promise  of  9 
months  ago  to  give  him  a  record  of  the 
Congressmen  and  Senators  who  made  trips 
during  1955.  Last  year  was  a  record  globe¬ 
trotting  season. 

Now,  Hoffman  told  a  reporter,  even  con¬ 
gressional  sources  won’t  give  him  the  infor¬ 
mation. 

The  Defense  Department  has  submitted  a 
report  to  Chairman  Omar  Burleson  (Demo¬ 
crat,  of  Texas)  of  the  House  Administration 
Committee,  which  is  supposed  to  keep  tabs 
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on  congressional  spending.  Burleson  re¬ 
fused  a  United  Press  request  for  the  report 
several  weeks  ago  on  the  grounds  it  would 
present  an  “unfair”  picture  of  congressional 
travel. 

Records  on  what  congressional  junkets  cost 
have  long  been  withheld  from  newsmen. 

Hoffman  said  that  as  ranking  Republican 
member  of  the  House  Government  Opera¬ 
tions  Committee  he  is  entitled  to  the  infor¬ 
mation. 

Hoffman,  a  longtime  economy  advocate, 
said  “we  should  have  economy  in  the  legisla¬ 
tive  as  well  as  the  executive  branch.” 

Hoffman  would  become  chairman  of  the 
investigating  committee  if  the  Republicans 
win  control  of  the  House  next  year.  In  that 
event,  he  said  he  would  see  to  it  that  Congress 
puts  “its  own  house  in  order.” 

As  was  said  in  opening,  the  adoption 
of  H.  R.  2767  will  not  prevent  the  abuse 
which  it  is  designed  to  reach. 

It  will  merely  supply  ammunition  to 
a  reporter,  or  a  curious  individual,  with 
which  to  annoy  department  officials  or 
employees  of  the  departments — which 
will  then  fall  back  upon  the  authority 
granted  by  the  Constitution  and  refuse 
to  make  available  records  or  information 
which,  in  the  opinion  of  the  department 
head,  acting  upon  the  advice  of  the 
Attorney  General  and  at  the  suggestion 
of  the  President,  determine  it  is  but  con¬ 
trary  to  public  policy  or  injurious  to  the 
public  welfare  or  our  national  security. 

The  bill  is  a  political  attack  upon  the 
administration  and  questions  the  judg¬ 
ment  and  patriotism  of  future  Presi¬ 
dents.  . 

The  only  then  available  remedy,  as 
was  suggested  by  the  present  Speaker  of 
the  House  when  debating  a  similar  issue 
on  May  13,  1948,  would  be  the  impeach¬ 
ment  of  the  President — a  futile  gesture. 

The  effect  of  the  adoption  of  H.  R. 
2767  is  to  create  discord  between  the 
executive  departments  and  the  Congress 
and  Members  thereof. 

It  is  an  effort  to  strike  down  the  stat¬ 
utory  and  constitutional  authority  of  the 
departments  to  efficiently  perform  their 
duties. 

As  has  been  pointed  out,  that  purpose 
was  denied  by  the  chairman  of  the  sub¬ 
committee,  the  gentleman  from  Florida 
[Mr.  Fascell]  and  by  Mr.  Cross. 

But  if  that  is  not  the  purpose,  why  add 
on  to  section  161,  which  authorizes  the 
head  of  each  department  to  prescribe 
regulations  not  inconsistent  with  law  for 
the  government  of  his  department,  the 
conduct  of  its  officers  and  clerks,  the  dis¬ 
tribution  and  performance  of  his  busi¬ 
ness,  and  the  custody,  use,  and  preserva¬ 
tion  of  the  papers  and  property  pertain¬ 
ing  to  it,  the  statement  that  the  author¬ 
ity  there  granted  does  not  authorize  the 
withholding  of  information  from  the 
public  or  the  limiting  of  the  availability 
of  records  to  the  public? 

Throughout  the  hearings,  no  testi¬ 
mony  was  given  as  to  the  meaning  of  the 
word,  “use,”  carried  in  this  section. 

If  the  head  of  the  department  is  told, 
as  he  is  by  this  amendment,  that  he  can¬ 
not  use  the  section  to  authorize  the 
withholding  of  information,  does  it  not 
logically  follow  that  the  information 
must  be  given  out  on  demand? 

If  one  is  told  that  he  cannot  close  the 
door  to  his  office,  does  it  not  follow  that 
whoever  will  may  enter? 
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If  the  section  has  been  a  bar  to  all 
those  who  sought  to  travel  the  road  to 
public  records,  does  it  hot  follow  that 
seeing  it  shall  not  be  so  used,  means  that 
the  road' is  wide  open? 

If  the  purpose  of  the  amendment  is 
not  to  open  the  door,  what  objections 
then  can  there  be  to  the  further  amend¬ 
ment  that  the  section  shall  not  be  con¬ 
strued  as  requiring  the  giving  of  infor¬ 
mation  or  the  making  of  records  avail¬ 
able? 

Those  familiar  with  the  facts  of  life 
can  readily  visualize  the  seeker  after  in¬ 
formation,  i  the  would-be  viewer  of  rec¬ 
ords,  presenting  his  request  or  demand 
with  a  copy  of  section  161  as  amended, 
as  his  ticket  of  admission. 

Unacceptable  as  it  may  be  to  some  un¬ 
der  our  form  of  government,  even 
though  it  be  the  people’s  government, 
there  is  no  unrestricted  right  in  anyone 
to  know  all. 

The  CHAIRMAN.  The  time  of  the 
gentleman  from  Michigan  [Mr.  Hoff¬ 
man]  has  again  expired. 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  California 
[Mr.  Moss]. 

Mr.  MOSS.  Mr.  Chairman,  I  yield  20 
minutes  to  the  gentleman  from  Florida 
[Mr.  Fascell]. 

Mr.  FASCELL.  Mr.  Chairman,  I  be¬ 
lieve  I  shall  be  able  in  the  time  allotted 
to  me  to  clear  up  several  apparent  mis¬ 
conceptions.  I  think  it  would  be  import¬ 
ant  to  start  out  first  in  understanding 
how  information  of  the  United  States 
Government  is  today  presently  classified 
and  withheld  from  the  public. 

First,  no  one  denies  the  right  of  Con¬ 
gress  to  pass  a  law  stating  specifically 
that  particular  information  should  be 
withheld  or  classified  in  a  particular  re¬ 
spect. 

This  subcommittee  which  has  studied 
this  problem  of  Government  informa¬ 
tion,  has  compiled  in  a  committee  print 
issued  March  1958  this  session,  a  com¬ 
pilation  of  statutes  authorizing  the  with¬ 
holding,  restricting,  or  limiting  the  avail¬ 
ability  of  Government  information  and 
records.  In  this  committee  print  you 
will  find  that  Congress  has  acted  on 
many  statutes  involving  the  classifica¬ 
tion  or  the  withholding  of  information. 
For  example,  disclosure  of  information 
affecting  national  security.  Under  that 
you  have: 

Information  detrimental  to  national  se- 
scurity  may  be  omitted  from  the  annual  re¬ 
port  of  the  Secretary  of  Defense  (U.  S.  Code 
10,  section  5182). 

Atomic  energy  information  is  con¬ 
trolled;  United  States  Code,  title  42,  with 
respective  sections  thereunder ;  and  there 
is  a  list  of  the  congresisonal  acts  control¬ 
ling  or  prohibiting  the  disclosure  of  in¬ 
formation,  disclosure  of  confidential  in¬ 
formation  acquired  by  private  persons 
under  compulsion  of  law;  and  you  will 
find  therein  trade  secrets  or  names  of 
customers  obtained  under  the  Com¬ 
modity  Exchange  Act;  United  States 
Code,  title  7,  section  12,  cotton  data 
furnished  the  Secretary  of  Agriculture; 
tobacco  data ;  peanut  data. 

Then  under  United  States  Code,  title 
50,  information  obtained  under  Defense 
Production  Act  of  1950,  premature  dis¬ 


closure  of  which  would  give  an  unfair  ad¬ 
vantage  to  recipients;  United  States 
Code,  title  18,  crop  reports;  miscel¬ 
laneous  provisions  imposing  restrictions 
on  release  of  information,  and  many 
others. 

Congress  has  acted  where  it  was  felt 
necessary  in  those  categories  where  it 
was  essential  to  withhold  information 
from  the  public  for  security  reasons.  In 
addition  we  find  today  that  information 
is  classified  and  withheld  in  another 
manner  by  the  Executive  of  the  United 
States.  You  will  find  that  Executive 
Order  10501,  which  was  issued  as  of  No¬ 
vember  5,  1953,  carries  as  its  title  “Safe¬ 
guarding  Official  Information  in  the  In¬ 
terest  of  the  Defense  of  the  United 
States,’’  setting  up  in  classification  cat¬ 
egories  as  top  secret  classified,  certain 
methods  and  procedures  whereby  mate¬ 
rial  may  be  within  the  purview  of  the 
executive  regulations  set  forth  in  exec¬ 
utive  orders  classified  properly  to  safe 
guard  the  national  defense  interests  of 
the  United  States. 

In  addition  to  this  the  Executive  from 
time  to  time  has  claimed  the  preroga¬ 
tive  of  withholding  information  from 
the  Congress  and  the  public  without  is¬ 
suing  an  Executive  order  merely  by 
stating  or  just  by  saying  that  he  will  not 
do  so;  and  he  can  express  himself  ver¬ 
bally  or  by  letter,  or  by  any  method  he 
sees  fit  to  employ. 

These  are  the  methods  by  which  in¬ 
formation  is  presently  withheld  and  con¬ 
trolled  by  the  Congress  of  the  United 
States  and  by  the  President  of  the 
United  States.  By  no  means  do  we  get 
into  the  age-old  discussion  as  to  the  pre¬ 
rogative  of  the  President  to  withhold 
from  the  Congress.  This  is  another 
matter,  another  fight  at  another  time; 
and  I  might  add,  parenthetically,  one 
well  worth  while  studying,  and  I  think 
it  is  a  matter  that  has  lain  dormant  far 
too  long.  I  would  wish,  frankly,  that 
the  legislation  which  is  before  us  today 
would  get  into  this  problem  and  do 
something  realistic  about  it.  now,  but  I 
must  confess  that  this  legislation  is  a 
long  way  from  doing  that. 

Just  where  is  this  statute  we  are  talk¬ 
ing  about  today?  United  States  Code, 
title  5,  chapter  1. 

What  is  title  5  of  the  United  States 
Code?  The  title  is  “Executive  Depart¬ 
ments  and  Government  Officers  and  Em¬ 
ployees.” 

What  is  chapter  1  under  that  title? 
Chapter  1  contains  provisions  applicable 
to  departments  and  officers  generally. 
I  think  that  is  quite  clear  as  to  what 
the  chapter  means. 

Let  us  look  at  the  sections  within  that 
chapter.  I  will  not  read  all  of  them 
but  just  to  give  you  an  understanding 
of  what  this  chapter  deals  with  I  would 
like  to  read  the  titles  of  some  of  the 
sections. 

The  application  of  the  provisions  of  this 
chapter — 

And  this  one  I  must  read — 
shall  apply  to  the  following  executive  de¬ 
partments. 

And  it  lists  the  Department  of  State, 
the  Department  of  Defense,  the  Treas¬ 
ury  Department,  and  the  executive  de¬ 
partments  of  Government.  It  does  not 


say  “and,’1  “if,”  or  “but”  or  anything 
else. 

The  provisions  of  this  chapter  are  spe¬ 
cifically  applicable  to  the  Executive  De¬ 
partments  of  Government  and  nothing 
else  by  the  very  terms  of  the  statute. 

Mr.  MEADER.  Mr.  Chairman,  will 
the  gentleman  yield?  I  would  like  to 
clarify  that  point. 

Mr.  FASCELL.  Let  me  finish  my 
statement  and  then  we  will  clarify  it. 

Mr.  HOFFMAN.  I  will  yield  the  gen¬ 
tleman  another  2  minutes  if  he  wants 
to  yield  to  the  gentleman. 

Mr.  FASCELL.  I  yield  to  the  gentle¬ 
man  from  Michigan. 

Mr.  MEADER.  I  wanted  to  make 
clear  the  gentleman’s  interpretation  of 
the  statute  he  is  referring  to  means  it 
would  not  apply  to  independent  agen¬ 
cies,  such  as  the  Federal  Communica¬ 
tions  Commission,  the  Civil  Aeronautics 
Board,  the  Atomic  Energy  Commission, 
but  only  to  the  statutory  departments 
that  are  represented  in  the  President's 
Cabinet. 

Mr.  FASCELL.  The  gentleman  is  cor¬ 
rect  and  I  thank  him  for  his  clarifying 
question. 

That  is  absolutely  the  intent  of  the 
statute  limiting  its  application  to  the 
executive  departments  listed  in  the  law 
itself. 

Let  us  go  on  to  some  of  the  other 
titles  in  chapter  1  of  title  5  of  the  United 
States  Code.  It  deals  with  the  salaries 
of  the  heads  of  departments,  it  deals 
with  vacancies,  it  deals  with  temporary 
appointments,  it  deals  with  commis¬ 
sions,  it  deals  with  removal  for  disabil¬ 
ity,  the  oath  of  office,  the  administration 
of  the  oath,  the  departmental  regula¬ 
tions,  suspension  of  civilian  officers,  the 
delegation  of  power  and  authority,  the 
supervision  of  clerks,  the  definition  of 
duties,  the  duty  of  a  chief  upon  receipt 
of  a  report,  Saturday  half  holidays.  It 
goes  on  and  on,  detailing  what?  De¬ 
tailing  provisions  applicable  to  officers 
and  departments  generally  of  the  execu¬ 
tive  departments  named  in  the  statute. 

Now,  as  we  go  through  the  titles  of  this 
statute  we  come  to  section  22.  Let  us 
read  section  22.  The  title  is  “Depart¬ 
mental  Regulations.” 

The  head  of  each  department— 

• 

Each  of  the  executive  departments  of 
Government — 

is  authorized  to  prescribe  regulations — 

A  customary  provision  of  law — 
not  inconsistent  with  law,  for  the  govern¬ 
ment  of  his  department,  the  conduct  of  its 
officers  and  clerks,  the  distribution  and  per¬ 
formance  of  its  business,  and  the  custody, 
use  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it — 

Meaning  all  departments. 

That  is  section  22  which  is  the  subject 
matter  of  amendment  by  the  pending 
legislation  dealing  with  the  conduct  of 
the  operation  of  the  officers  and  em¬ 
ployees  of  the  departments,  the  heads  of 
the  executive  branch  of  Government, 
and  giving  them  the  right  to  prescribe 
regulations  to  do  these  things. 

Now,  why  do  we  seek  to  amend  this 
particular  section  of  the  law?  Why  is 
it  necessary  to  come  before  this  body 
and  seek  an  amendment  as  proposed  by 
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the  pending  legislation?  The  answer  is 
very  simple.  The  Special  Public  Infor¬ 
mation  Subcommittee  of  the  House 
Committee  on  Government  Operations 
in  conducting  a  study  on  the  whole 
problem  of  Government  information 
tpday  submitted  a  questionnaire  to  all 
agencies  of  the  Government,  not  only 
the  executive  agency  departments  listed 
in  this  title  but  to  all  other  agencies, 
including  the  so-called  independent 
agencies,  the  regulatory  agencies  and 
other  agencies  of  Government. 

One  of  the  questions  in  this  detailed 
questionnaire — by  the  way,  it  is  a  com¬ 
mittee  print  of  this  subcommittee  in 
which  all  of  the  questions  are  listed  in 
detail  and  all  of  the  responses  are  listed 
in  detail — was  “By  what  authority  do  you 
claim  or  do  you  exercise  the  right  to 
withhold  information?”  I  paraphrase 
the  question,  but  generally  that  was  it. 
And,  we  find  section  22 — title  5,  United 
States  Code,  section  22 — was  cited  as 
legal  authority  by  the  Department  of 
Agriculture,  the  Department  of  Com¬ 
merce,  the  Department  of  Defense,  the 
Department  of  the  Interior,  Justice,  La¬ 
bor,  Post  Office,  State,  Civil  Service  Com¬ 
mission,  Housing,  and  Home  Finance 
Agency,  Interstate  Commerce  Commis¬ 
sion,  Smithsonian  Institution,  and  others. 

Mr.  MEADER.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  FASCELL.  I  yield  to  the  gentle¬ 
man  fi’om  Michigan. 

Mr.  MEADER.  I  notice  the  gentle¬ 
man  has  read  in  the  list  several  commis¬ 
sions  or  agencies  which  are  not  depart¬ 
ments,  and  yet  he  has  made  the  point 
that  title  5,  United  States  Code,  section 
22  applies  only  to  departments.  By  what 
right  does  the  Civil  Service  Commission 
claim  it  has  the  authority  to  issue  regu- 
.  lations  under  title  5,  United  States  Code, 
section  22  if  it  was  not  even  covered  by 
that  law? 

Mr.  FASCELL.  The  gentleman  is  ab¬ 
solutely  correct  in  his  question,  and  the 
answer  is  that  they  do  not  have  any 
right.  They  are  not  even  encompassed 
in  the  statute  which  I  just  read  to  you. 

Mr.  ROGERS  of  Colorado.  Mr.  Chair¬ 
man,  will  the  gentleman  yield? 

Mr.  FASCELL.  I  yield  to  the  gentle¬ 
man  from  Colorado. 

Mr.  ROGERS  of  Colorado.  Do  I  un¬ 
derstand  that  the  Civil  Service  Commis¬ 
sion  asserts  its  right  under  the  present 
statute  to  refuse  to  give  any  information? 

Mr.  FASCELL.  This  statute,  title  5, 
United  States  Code,  section  22,  is  one  of 
the  legal  authorities  cited  by  the  Civil 
Service  Commission  f^r  its  right  to  with¬ 
hold  information. 

Mr.  ROGERS  of  Colorado.  Then,  if 
we  adopt  this  legislation,  H.  R.  2767, 
would  the  Civil  Servicb  Commission  then 
be  authorized  to  release  information 
that  its  investigators  may  collect  as  it 
relates  to  a  prospective  employee  of  the 
Federal  Government? 

Mr.  FASCELL.  The  answer  to  that 
is  that  the  Civil  Service  Commission  nor 
any  other  agency  would  be  required  to 
release  any  information  where  proper 
authority  exists  to  withhold  that  infor¬ 
mation.  The  only  thing  that  they  can¬ 
not  do  would  be  to  rely  on  title  5,  United 
States  Code,  section  22  as  authority  to 


withhold  it.  If  they  have  the  right  un¬ 
der  executive  privilege,  if  it  is  granted 
to  them,  or  under  a  congressional  act 
to  withhold  information,  then  they  may 
properly  do  so,  according  to  their  point 
of  view,  but  under  this  statute  as 
amended  by  the  proposed  legislation  they 
cannot  properly  or  legally  be  able  to 
cite  title  5,  United  States  Code,  section 
22,  as  authority  to  withhold. 

Mr.  ROGERS  of  Colorado.  If  the 
Civil  Service  Commission  cannot  cite 
this  section  and  the  amendments  pro¬ 
posed  to  it  and  the  confidential  agent 
of  the  Civil  Service  Commission  would 
come  to  me  and  ask  me  what  I  know 
about  an  individual  and  I  honestly  told 
him  and  he  made  a  report  to  the  Civil 
Service  Commission,  would  the  Civil 
Service  Commission  then,  upon  demand 
by  anybody  who  wanted  to  learn  about 
that  record,  be  required  to  deliver  the 
record  of  what  I  told  the  Civil  Service 
Commission  agent? 

Mr.  FASCELL.  Not  by  virtue  of  this 
statute,  no,  sir. 

Mr.  ROGERS  of  Colorado.  Well,  is 
there  any  protection  under  the  statute 
that  they  would  be  compelled  to  with¬ 
hold  it? 

The  CHAIRMAN.  The  time  of  the 
gentleman  from  Florida  has  expired. 

(Mr.  FASCELL,  at  the  request  of  Mr. 
Moss,  was  permitted  to  proceed  for  5 
additional  minutes.) 

Mr.  FASCELL.  Let  me  proceed  with 
my  testimony,  because  the  basic  answer 
to  the  gentleman’s  question  is  this:  That 
if  the  Civil  Service  Commission  by  stat¬ 
ute  or  by  executive  privilege  has  the 
right  to  withhold  information,  this  stat¬ 
ute  does  not  change  that  position  in  any 
respect.  All  it  prohibits  is  the  use  of  this 
statute  to  draft  a  regulation  which  would , 
prohibit  the  release  of  that  information.  ’ 

Mr.  ROGERS  of  Colorado.  Mr.  Chair¬ 
man,  will  the  gentleman  yield  further? 

Mr.  FASCELL.  I  yield  further. 

Mr.  ROGERS  of  Colorado.  I  heard 
some  reference  made  to — what  was  it — 
78  statutes  which  authorize  the  with¬ 
holding  of  information;  is  that  correct? 

Mr.  FASCELL.  I  believe  it  is  70-some; 
I  am  not  sure. 

Mr.  ROGERS  of  Colorado.  Is  the  gen¬ 
tleman  in  a  position  to  tell  the  Commit¬ 
tee  whether  or  not  any  of  the  agencies 
whose  duty  it  is  to  investigate  an  indi¬ 
vidual  before  he  is  employed  and  tells 
the  person  being  interviewed  that  it  is 
confidential,  that  they  just  want  a  re¬ 
port  on  it— is  there  anything  to  keep 
that  secret  as  the  agent  represents  to  the 
person  he  is  interviewing? 

Mr.  FASCELL.  Yes.  All  the  Depart¬ 
ment  has  got  to  do  is  to  say  that  it  re¬ 
fuses  to  release  the  information. 

Mr.  ROGERS  of  Colorado.  If  that  is 
true,  what  is  the  necessity  of  this  pro¬ 
posed  legislation? 

Mi\  FASCELL.  Because  under  the 
present  system  they  are  citing  this  stat¬ 
ute  as  legal  authority  for  that,  and  in 
our  opinion  this  statute  is  not  legal  au¬ 
thority  to  do  that.  If  they  want  to  claim 
a  privilege,  let  them  claim  it,  either 
under  the  Executive  privilege  or  under 
the  specific  statute  of  Congress,  but  let 
us  not  permit  them  to  use  a  statute 
which  does  not  have  this  intent  and 


never  had  that  intent.  That  is  the 
reason. 

Mr.  VORYS.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  FASCELL.  I  yield. 

Mr.  VORYS.  I  want  to  ask  about  the 
last  phrase  of  the  proposed  amendment 
which  says: 

This  section  does  not  authorize  limiting 
the  availability  of  records  to  the  public. 

Mr.  FASCELL.  That  is  right. 

Mr.  VORYS.  This  is  supposed  to  be  a 
housekeeping  statute? 

Mr.  FASCELL.  That  is  correct. 

Mr.  VORYS.  Suppose  a  tourist  goes 
up  to  one  of  these  buildings  and  he  says, 
“I  want  to  see  a  letter  that  Joe  Doakes 
wrote  to  the  secretary?”  And  they  say, 
“Why,  it  is  closing  time.”  “Well,  who 
told  you  to  close  now?”  “Why,  the  head 
of  the  department.”  “All  right,  I  want  in. 
You  have  no  authority  to  keep  me  from 
getting  in.”  And  the  fellow  gets  in. 
They  say  to  him,  “That  is  back  in  the 
files.” 

Mr.  FASCELL.  The  gentleman  is  not 
correct,  because  the  very  purpose  of  the 
statute  is  to  give  the  department  head 
the  authority  to  regulate  the  conduct 
of  the  operation  of  his  department.  It 
has  nothing  to  do  with,  it  is  separate 
and  apart  completely  from  the  question 
of  whether  or  not  information  is  or  is 
not  to  be  made  available  to  a  particular 
individual.  If  he  wants  to  close  down  at 
five  o’clock,  he  has  that  authority. 

Mr.  VORYS.  But  custody  and  use  of 
papers  and  records  involves  denying 
availability  of  records  to  the  public  just 
as  a  matter  of  convenience.  I  am  not 
talking  about  withholding  information. 

Mr.  FASCELL.  I  understand  the  gen¬ 
tleman,  and  he  is  correct.  This  is  the 
intent  of  the  statute.  The  intent  of  the 
statute  is  to  empower — that  is  the  reason 
Congress  passed  it — to  empower  a  de¬ 
partment  head  to  prescribe,  subject  only 
to  the  rule  of  reasonableness,  those  reg¬ 
ulations  for  the  conduct  of  his  office,  for 
the  operation  of  his  department  and  the 
conduct  of  his  employees  and  the 
custody,  use  and  preservation  of  his 
records. 

Mr.  VORYS.  But  once  this  amend¬ 
ment  is  adopted  he  may  no  longer  limit 
the  availability  of  records  to  the  public. 

Mr.'  FASCELL.  The  gentleman  is  ab¬ 
solutely  incorrect;  I  beg  to  differ  with 
him. 

Mr.  VORYS.  That  is  what  the 
amendment  says. 

Mr.  FASCELL.  No,  sir;  the  gentle¬ 
man  is  absolutely  incorrect;  not  incon¬ 
sistent  with  law  and  regulations.  In 
other  words,  if  it  is  available  under 
other  law,  or  if  it  is  withheld  under 
other  law,  that  is  the  criterion.  It  is 
not  that  he  shall  have  the  power  under 
this  law  to  deny  access  to  information 
or  the  records,  nor  is  the  criterion  un¬ 
der  this  law  that  he  shall  have  the 
right  to  make  it  available.  x 

Mr.  VORYS.  Under  this  law,  then, 
he  could  not  limit  the  availability  of 
records,  which  means  he  could  not  say 
that  the  public  may  not  go  to  those  files 
because  they  have  got  to  be  available. 

Mr.  FASCELL.  If  the  information 
under  other  law  is  normally  public  in¬ 
formation  the  department  head  under 
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this  statute  shall  have  the  right  to  pre¬ 
scribe  reasonable  regulations  before  that 
information  shall  be  accessible  to  the 
public. 

Mr.  Chairman,  let  me  continue.  So 
we  see  how  the  problem  came  about. 
We  have  a  specific  statute,  limited  in 
its  scope  to  the  executive  departments 
themselves,  but  claimed  as  legal  author¬ 
ity  by  other  departments  and  agencies 
which  are  not  even  included  in  the 
statute. 

That  is  point  No.  1. 

Second,  we  find  that  it  was  being  used 
as  a  direct  means  of  the  department 
head’s  refusing  to  permit  information 
to  be  made  available.  It  is  one  thing 
to  regulate  the  manner  in  which  infor¬ 
mation  shall  be  made  accessible  and 
available.  It  is  another  thing  to  see 
the  door  closed.  You  cannot  get  it  un¬ 
der  the  authority  of  this  statute. 

Let  us  see  what  other  people  have  had 
to  say  about  this,  first  of  all  the  very 
able  general  counsel  of  one  of  our  exec¬ 
utive  departments,  Mr.  A.  McGregor 
Goff,  of  the  Post  Office  Department, 
who  said  in  his  testimony,  appearing  in 
part  11,  page  2548,  third  and  fourth 
paragraphs : 

Now,  it  is  my  position,  it  has  been  my 
position  from  the  time  I  first  appeared  be¬ 
fore  this  committee  on  the  subject  for  which 
it  was  appointed,  that  title  5,  United  States 
Code,  section  22  applies  only  to  subordinates. 
It  doesn’t  have  anything  to  do  with  the 
basic  right  or  lack  of  right  to  withhold 
Information.  It  doesn’t  apply  to  the  head 
of  the  department  at  all. 

That  is,  it  does  not  apply  to  the  head 
of  the  department  in  affecting  his  right 
to  determine  whether  or  not  information 
shall  or  shall  not  be  made  available,  but 
it  does  give  him  the  authority  of  Con¬ 
gress  to  prescribe  regulations  for  the 
operation  of  his  department  and  for  the 
custody  and  use  and  preservation  of  his 
records. 

The  Attorney  General  of  the  United 
States  in  testifying  before  a  committee 
of  the  other  body  had  this  to  say: 

So  long  as  this  amendment  does  not  im¬ 
pair  executive  privilege,  “All  it  would  do  is 
prevent  people  from  citing  the  statute  in¬ 
correctly,’’  The  refusal  to  provide  informa¬ 
tion  should  not  be  based  on  this  statute. 

He  has  stated  absolutely,  as  clearly 
and  concisely  as  you  can  possibly  state 
it,  what  the  case  is  with  respect  to  this 
legislation.  It  is  just  that  simple.  The 
department  head  shall  have  the  right  to 
prescribe  whatever  reasonable  regula¬ 
tions  he  may  deem  necessary.  Congress 
gave  him  that  right.  But  this  statute 
shall  not  be  used  as  authority  to  say, 
“You  shall  not  have  the  information.” 
If  he  wants  to  take  that  right  upon 
himself  as  part  of  the  executive  branch 
he  may  do  so.  This  is  another  question 
to  be  decided  at  another  time.  If  Con¬ 
gress  limits  the  accessibility  of  informa¬ 
tion  by  statute,  that  is  a  separate  and 
independent  question.  So  all  we  are  do¬ 
ing  is  setting  the  record  straight  by  this 
legislation,  by  saying  that  this  particu¬ 
lar  section  shall  not  be  used  as  authority 
to  deny  or  limit  information.  This  bill 
would  solve  that  problem  very  simply. 

It  will  be  some  time  yet  before  we  get 
into  the  major  problem  of  the  availa¬ 
bility  of  information  to  the  Congress, 


the  denial  of  that  information  by  the 
executive  branch  of  the  Government,  by 
getting  into  the  question  of  the  preroga¬ 
tives  of  the  executive  branch  under 
claimed  constitutional  powers  to  with¬ 
hold  per  se  whatever  information  the 
executive  thinks  might  be  necessary. 
Those  are  entirely  separate  questions. 
This  legislation  is  limited  in  its  scope. 
It  sets  the  record  straight  with  respect 
to  one  particular  section  of  the  statute, 
clearly  identifiable,  and  should  not  in 
any  way  be  confused.  No  amendments 
are  necessary  to  correct  present  legisla¬ 
tion  because  by  its  passage  it  will  clarify 
the  present  situation. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  5  minutes  to  the  gentleman  from 
Iowa  [Mr.  Gross]. 

(Mr.  GROSS  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  GROSS.  Mr.  Chairman,  I  am  not 
a  lawyer  and  I  have  no  intention  of 
attempting  to  discuss  the  legal  aspects 
of  this  proposed  bill.  I  am,  I  hope,  a 
common,  garden-variety  Member  of 
Congress,  and  as  such  I  am  completely 
fed  up  with  the  withholding  of  infor¬ 
mation  from  Members  of  Congress  and 
others. 

I  want  to  approach  this  right  to  know 
proposal  from  that  standpoint,  and  per¬ 
haps  I  can  point  up  what  I  have  to 
say  by  reading  a  letter  which  appears 
in  the  hearings  on  this  bill.  It  is  listed 
as  exhibit  5: 

The  White  House  today  made  public  the 
following  letter  from  the  President  to  the 
Honorable  Eric  A.  Johnston: 

The  White  House, 

January  11,  1958. 

Hon.  Eric  A.  Johnston, 

1600  I  Street  NW., 

Washington,  D.  C. 

Dear  Eric:  In  recent  weeks  there  have 
come  to  the  White  House  many  inquiries 
with  respect  to  the  foreign  aspects  of  our 
national  security.  They  indicate  a  natural 
and  keen  desire  to  receive  fuller  information 
in  these  particular  fields. 

Now,  listen  to  this: 

In  our  free  society  the  Government  has 
a  duty  to  keep  the  people  informed  on  what 
it  proposes  to  do  and  why.  Without  full 
public  awareness  it  is  difficult  for  the  Nation 
to  put  forward  maximum  effort  and  obtain 
maximum  results.  During  your  service  with 
the  Government  as  Chairman  of  the  Inter¬ 
national  Development  Advisory  Board  and 
through  your  travels  abroad  you  have 
gained  firsthand  knowledge  of  our  economic 
development  and  security  problems. 

In  the  light  of  the  numerous  requests  that 
I  have  received,  it  would  be  highly  gratify¬ 
ing  to  me  and  a  great  service  to  the  Nation 
if  you  would  be  willing  to  call  in  Washing¬ 
ton  a  conference  of  business  and  organiza¬ 
tion  leaders,  bipartisan  in  character,  to  ex¬ 
plore  means  of  conveying  to  our  citizens  a 
fuller  flow  of  information  on  the  foreign 
aspects  of  our  national  security. 

I  do  hope  that  you  will  feel  that  you  can 
give  the  time  to  do  this. 

Sincerely, 

Dwight  D.  Eisenhower. 

Mr.  HOFFMAN.  Mr.  Chairman,  will 
the  gentleman  yield  for  a  question? 

Mr.  GROSS.  I  yield. 

Mr.  HOFFMAN.  Are  you  speaking  on 
this  bill?  ' 

Mr.  GROSS.  Yes.  I  read  this  letter 
because  it  is  to  be  found  in  the  hearings 
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before  your  committee  listed  as  exhibit 
No.  5  pointing  out,  I  assume,  the  willing¬ 
ness  of  the  White  House  to  provide  full 
information  to  the  public.  That  is  what 
the  letter  says.  Now  then,  and  in  the 
first  place,  the  public  heard  only  one  side 
of  the  foreign-aid  issue  at  the  meeting 
Eric  Johnston  promoted  in  Washington 
last  February.  The  public  heard  noth¬ 
ing  about  the  boondoggles  that  have  oc¬ 
curred  under  the  foreign-aid  program. 
But,  more  to  the  point — I  have  been  try¬ 
ing  to  find  out  who  financed  this  foreign- 
aid  show — this  propaganda  extrava¬ 
ganza — what  funds  were  used  to  put  the 
show  on  the  road?  I  assume  with  a  let¬ 
ter  of  this  kind  to  be  found  in  the  record 
in  connection  with  this  right-to-know 
bill  that  an  ordinary  Member  of  Con¬ 
gress  could  contact  Eric  Johnston  or 
someone  in  his  setup  and  find  out  with¬ 
out  the  slightest  trouble,  where  the  funds 
came  from  that  were  necessary  to  start 
the  foreign-aid  propaganda  outfit. 

Mr.  HOFFMAN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr,  GROSS.  I  yield. 

Mr.  HOFFMAN.  Am  I  correct  in  as¬ 
suming  then  that  what  you  are  telling 
us  is  that  the  executive  department  in 
this  case  gave  us  altogether  too  much 
information  and  used  public  funds  to  do 
it? 

Mr.  GROSS.  They  gave  too  much  in¬ 
formation  on  one  side  of  the  picture  and 
withheld  all  of  it  on  the  other.  The 
Congress  appropriates  the  money  that  is 
expended  by  the  White  House  and,  I  be¬ 
lieve,  the  gentleman  will  agree  that  a 
Member  of  Congress — even  a  common 
garden  variety  Member  of  Congress — 
ought  to  be  able  to  call  up  and  ascertain 
what  funds  were  used  to  promote  an  en¬ 
terprise  of  this  kind. 

Mr.  HOFFMAN.  Just  as  a  Member  of 
the  Congress  ought  to  be  permitted  to 
learn  how  counterpart  funds  are  used. 

Mr.  GROSS.  That  is  right,  and  I 
challenge  any  Member  here  on  the  floor 
of  the  House  today  to  tell  me  where  the 
funds  came  from  that  set  the  stage  for 
propaganda  meeting,  including  a  lunch¬ 
eon  and  dinner  that  was  held  in  Wash¬ 
ington  in  February. 

If  any  Member  knows,  will  he  please 
rise  and  tell  me  because  I  have  been 
trying  to  obtain  the  information. 

Because  the  International  Develop¬ 
ment  Advisory  Board  was  mentioned  in 
the  President’s  letter,  together  with  the 
part  that  Eric  Johnston  played  in  that 
setup,  which  is  supported  by  tax  money, 
I  wrote  to  Mr.  James  Smith,  Director 
of  the  International  Cooperation  Ad¬ 
ministration,  on  February  28  and  asked 
him  among  other  thijigs  to  please  pro¬ 
vide  me  with  a  report  covering  each 
meeting  of  the  Board.  On  March  20, 
nearly  a  month  later,  a  Mr.  Guilford 
Jameson,  Deputy  Director  for  Congres¬ 
sional  Relations,  replied.  I  will  quote 
only  briefly  from  his  letter  to  me.  He 
said: 

The  International  Advisory  Board  was  es¬ 
tablished  in  September  1950. 

Then,  he  says  this: " 

As  for  the  number  of  meetings  which 
have  been  held  by  the  Board  since  its  in¬ 
ception,  I  regret  that  our  files  are  not  com¬ 
plete  prior  to  1953. 
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The  CHAIRMAN.  The  time  of  the 
gentleman  has  expired. 

Mr.  GROSS.  Mr.  Chairman,  will  the 
gentleman  from  Michigan  yield  me 
additional  time? 

Mr.  HOFFMAN.  Mr.  Chairman,  how 
much  time  will  the  gentleman  from 
Iowa  want? 

Mr.  GROSS.  Five  minutes,  if  possi¬ 
ble. 

Mr.  HOFFMAN.  I  cannot  deny  the 
additional  time  to  the  gentleman. 

Mr.  GROSS.  I  thank  the  gentleman. 

As  to  the  number  of  meetings  which  have 
been  held  by  the  Board  since  its  inception, 
X  regret  that  our  files  are  not  complete  prior 
to  1953. 

Twenty-four  meetings  have  been  held 
since  September  1953  on  the  following 
dates:  September  23,  1953;  November  30, 
1953;  January  25,  1954;  March  22,  1954; 
July  19,  1954;  September  20,  1954;  January 
12,  1955;  April  18,  1955;  June  27,  1955;  No¬ 
vember  29,  1955;  January  30,  1956;  April  13, 
1956;  June  7,  1956;  August  6,  1956;  Septem¬ 
ber  11,  1956;  October  29  and  30,  1956;  No¬ 
vember  30,  1956;  December  13,  1956;  January 
24,  1957;  February  10,  1957;  April  2,  1957; 
May  27,  1957;  July  26,  1957;  and  September 
16,  1957. 

And  believe  it  or  not,  they  either  could 
not  or  woulu  not  provide  me  with  a 
report  covering  a  single  one  of  those 
Board  meetings. 

I  support  this  bill.  I  do  not  believe 
it  goes  far  enough,  but  I  support  it  in 
the  hope  that  it  will  do  something  to 
stop  the  process  of  wearing  out  Mem¬ 
bers  of  Congress  and  others  who  are 
attempting  to  obtain  information  to 
which  they  are  entitled.  What  can  be 
classified  about  what  went  on  in  a 
board  meeting  of  the  International  De¬ 
velopment  Advisory  Board?  If  some 
part  is  classified  why  do  they  not  pro¬ 
vide  the  report  and  state  that  which  is 
classified  ? 

Mr.  HOFFMAN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  GROSS.  I  will  be  glad  to  yield 
to  the  distinguished  gentleman. 

Mr.  HOFFMAN.  You  are  talking 
about  information  sought  from  the 
President. 

Mr.  GROSS.  I  am  talking  about  in¬ 
formation  I  sought  from  the  Inter¬ 
national  Cooperation  Administration  or 
one  of  its  various  appendages. 

Mr.  HOFFMAN.  Do  you  not  realize 
that  this  legislation  does  not  have  a 
thing  to  do  with  that  at  all? 

Mr.  GROSS.  No;  I  do  not  so  under¬ 
stand. 

Mr.  HOFFMAN.  This  applies  only  to 
the  heads  of  departments. 

Mr.  GROSS.  All  right.  I  have  writ¬ 
ten  to  the  head  of  the  International 
Cooperation  Administration. 

Mr.  HOFFMAN.  But  that  is  not  an 
executive  department. 

Mr.  GROSS.  Then  let  us  take  the 
State  Department.  I  have  been  trying 
to  find  out  how  a  flying  fortress,  loaded 
with  arms,  which  was  compelled  to  land 
in  Algeria  because  of  engine  trouble  a 
few  weeks  ago — how  it  was  that  this 
4-engine  bomber  came  into  the  hands 
of  the  Government  of  Israel,  and  was 
allegedly  flying  from  Tel  Aviv  to  Vene¬ 
zuela,  piloted  by  2  Americans.  The  re¬ 
response  I  got  from  the  State  Depart¬ 


ment  is,  “We  do  not  know.”  The  re¬ 
sponse  I  got  from  the  Defense  Depart¬ 
ment  is  in  effect,  “We  do  not  know.” 

Mr. 'HOFFMAN.  Will  the  gentleman 
yield  further? 

Mr.  GROSS.  I  yield. 

Mr.  HOFFMAN.  All  you  have  to  do  is 
to  take  advantage  of  the  rules  of  the 
House  and  put  in  a  privileged  resolution 
and  within  7  days  they  have  to  give  it  to 
you. 

Mr.  GROSS.  Thank  you.  That  is 
another  part  of  the  wearing  out  process 
that  I  do  not  like.  With  all  the  millions 
that  are  being  spent  on  the  Central  In¬ 
telligence  Agency,  the  intelligence  units 
in  the  Defense  Department  and  the  State 
Department  and  various  other  agencies, 
there  should  be  no  trouble  whatever  in 
ascertaining  how  the  Government  of 
Israel  came  into  possession  of  this 
bomber;  where  the  cargo  of  arms  came 
from,  and  who  issued  the  passports  and 
under  what  conditions  to  the  American 
pilot  and  copilot. 

Mr.  HOFFMAN.  Will  the  gentleman 
yield  again? 

Mr.  GROSS.  I  yield. 

Mr.  HOFFMAN.  This  bill  will  not 
help  you  on  that.  If  we  adopt  H.  R. 
2767  it  would  not  have  anything  to  do 
with  it,  because  what  you  are  talking 
about  is  information  that  comes  to  the 
Executive  and  his  department.  The  only 
way  you  can  get  it  is  through  an  amend¬ 
ment  to  the  Constitution. 

The  Speaker  of  the  House  asks:  Are 
you  going  to  impeach  the  President? 
That  is  your  remedy. 

Mr.  GROSS.  I  am  going  to  vote  for 
this  bill  in  the  hope  that  it  will  do  some 
good.  I  will  vote  for  anything  that  bears 
any  similarity  to  it.  In  other  words,  I 
want  to  serve  notice  on  the  various  agen¬ 
cies  of  the  Government  that  no  longer 
are  Members  of  Congress,  the  press,  and 
the  public  to  be  ignored  when  informa¬ 
tion  is  sought  from  the  various  agencies 
of  the  Government — information  to 
which  all  the  people  of  this  country  are 
entitled  and  which  will  in  no  sense  en¬ 
danger  our  security. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  10  minutes  to  the  gentleman  from 
Michigan  [Mr.  Meader]. 

Mr.  MEADER.  Mr.  Chairman,  I 
should  like  the  attention  of  the  gentle¬ 
man  from  California  [Mr.  Mossl,  the 
sponsor  of  the  measure.  I  would  like  to 
read  three  paragraphs  from  the  addi¬ 
tional  views  I  submitted  to  the  report 
which  appear  upon  page  62  of  the  report. 
I  said: 

I  believe  there  is  unanimous  sentiment  in 
the  Government  Operations  Committee  on 
the  following  points: 

1.  That  departments  and  agencies  of  the 
Government  have  construed  section  161  of 
the  Revised  Statutes  to  authorize  them  to 
withhold  information  from  the  public  and  to 
limit  the  availability  of  records  to  the 
public. 

2.  That  this  interpretation  is  a  strained 
and  erroneous  interpretation  of  the  intent 
of  Congress  in  section  161  of  the  Revised 
Statutes  which  merely  authorized  depart¬ 
ment  heads  to  make  regulations  governing 
day-to-day  operation  of  the  department — 
a  so-called  housekeeping  function:  and  that 
section  161  of  the  Revised  Statutes  was  not 
intended  to  deal  with  the  authority  to  re¬ 
lease  or  withhold  information  or  records. 
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3.  That  departments  henceforth  should  be 
prevented  from  relying  upon  section  161  of 
the  Revised  Statutes  as  authority  for  deny¬ 
ing  access  to  records  or  information,  but 
that  authority  derived  from  any  other 
sources,  such  as  the  Constitution,  statutes, 
or  Executive  orders,  to  withhold  information 
or  limit  the  availability  of  records  would  not 
in  any  way  be  affected  by  the  language  of 
H.  R.  2767. 

I  now  yield  to  the  gentleman  from 
California  to  state  whether  or  not  those 
three  points  as  I  have  set  them  forth 
in  my  additional  views  in  the  report  on 
this  measure  accurately  state  what  he 
understands  to  be  the  consensus  of  the 
judgment  of  the  members  of  the  Gov¬ 
ernment  Operations  Committee  in  re¬ 
porting  out  this  legislation? 

Mr.  MOSS.  That  is  correct  as  I  in¬ 
terpret  it. 

Mr.  MEADER.  Very  well.  Then,  it 
seems  to  me  the  question  that  is  before 
the  House  and  the  committee  at  this 
time  is,  what  language  shall  we  use  to 
carry  out  those  purposes?  The  gentle¬ 
man  from  Michigan  [Mr.  Hoffman],  in 
the  discussion  of  the  matter  in  the  com¬ 
mittee,  raised  questions  about  the  in¬ 
terpretation  of  the  language  of  Hi  R. 
2767.  It  is  a  simple  little  statement;  it 
does  not  take  very  long  to  read  it;  it  is 
just  one  sentence: 

This  section  does  not  authorize  withhold¬ 
ing  information  from  the  public  or  limiting 
the  availability  of  records  to  the  public. 

It  seems  quite  simple  on  its  face  and 
that  it  would  carry  out  the  purposes 
which  I  have  just  enumerated  and  which 
the  sponsor  on  record  has  said  correctly, 
as  he  understands  it,  reflect  the  judg¬ 
ment  of  the  Government  Operations 
Committee.  But  look  at  the  language  a 
little  more  carefully  and  you  see  a  lot 
of  things  in  there  that  do  not  appear  at 
first  glance. 

“This  section  does  not  authorize  with¬ 
holding  information.”  Just  what  does 
that  mean?  That  is  written  in  the  basic 
law  of  the  land;  it  is  written  into  what 
the  gentleman  from  Florida  has  very 
eloquently  and  accurately  described  as 
a  general  statute  applicable  to  all  de¬ 
partments  of  the  Government,  not  inde¬ 
pendent  agencies  but  the  regular  estab¬ 
lished  departments;  and  what  does  it 
state?  It  states: 

This  section  does  not  authorize  withhold¬ 
ing  information. 

I  say  it  is  perfectly  conceivable  that  a 
court  might  interpret  that  language  to 
state:  “The  withholding  of  information 
is  not  authorized.  The  withholding  of 
information  is  forbidden;  the  withhold¬ 
ing  of  information  is  prohibited.” 

That  language  being  in  a  general 
statute  applicable  to  all  departments 
will  take  precedence  over  any  other 
statutes  that  are  in  existence  at  the 
time.  Being  the  most  recent  pronounce¬ 
ment  of  the  Congress,  the  court  could 
say  that  the  Congress  has  now  spoken 
and  has  repealed  or  amended  the  other 
statutes  that  might  be  applicable  to  the 
subject  and,  therefore,  the  78  statutes 
that  have  been  referred  tp  will  be  af¬ 
fected  by  this  language.  I  do  not  want 
to  see  that  interpretation  made  by  a 
court.  If  I  were  a  court  I  would  not  so 
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interpret  it,  but  being  familiar  with 
some  court  decisions  recently  that  con¬ 
tain  certain  interpretations  I  never 
would  have  given,  I  am  not  here  to  say 
that  no  court  could  not  misinterpret  this 
language  in  the  fashion  I  have  just  de¬ 
scribed. 

If  our  purpose  is  clear  and  if  it  is 
agreed  upon,  why  do  we  not  say  so  in 
the  statute?  Opponents  of  my  amend¬ 
ment  say,  “well,  look  in  the  report.” 
The  committee  did  add,  you  will  notice 
at  the  bottom  of  the  majority  report 
on  page  12,  this  sentence,  and  I  will  say 
this  is  an  achievement,  if  nothing  more, 
of  those  who  sought  to  improve  the  lan¬ 
guage.  The  full  Government  Opera¬ 
tions  Committee  added  in  committee, 
after  the  amendment  which  I  propose  to 
offer  here  later  had  been  defeated,  the 
following : 

The  application  of  this  amendment  is 
limited  to  Revised  Statutes  161  (5  U.  S.  C. 
22)  and  should  not  be  construed  as  repeal¬ 
ing  or  amending  any  other  statute  which 
may  authorize  the  withholding,  restricting, 
or  limiting  the  availability  of  information 
or  records  to  the  public. 

That  is  an  improvement.  But  why  do 
we  have  to  resort  to  a  committee  report 
or  debates  on  the  floor  or  possibly  even 
to  debates  in  the  executive  sessions  of 
the  committee  to  find  out  what  Congress 
had  in  mind?  Why  not  say  so  plainly  in 
the  language  that  we  write  here?  That 
is  all  my  amendment  proposes. 

I  want  to  point  out  that  this  statute, 
as  the  gentleman  from  Florida  so  ably 
described,  is  a  statute  of  general  appli¬ 
cation  to  the  departments.  What  does 
it  deal  with?  It  deals  with  the  making 
of  regulations.  Section  161  has  to  do 
with  authorizing  department  heads  to 
make  regulations,  and  that  is  all  it  has  to 
do  with.  It  does  not  have  to  do  with 
security,  the  release  or  publication  of 
information  or  anything  else.  It  has  to 
do  with  prescribing  regulations.  Con¬ 
gress  made  a  general  delegation  of  au¬ 
thority  to  every  department  head  to 
make  regulations.  To  do  what?  Four 
things.  To  govern  his  department,  for 
the  conduct  of  its  officers  and  clerks,  the 
distribution  and  performance  of  its  busi¬ 
ness  and  for  the  custody,  use,  and  preser¬ 
vation  of  records,  papers,  and  property 
appertaining  to  it. 

Now,  having  made  this  delegation  of 
authority  to  make  regulations,  if  you 
want  to  limit  it  in  some  way  how  do 
you  do  it?  You  put  on  a  proviso  which 
limits  the  general  grant  of  authority 
that  you  have  already  made.  That  is 
what  my  amendment  proposes  to  do.  It 
replaces  the  language  contained  in 
the  bill  H.  R.  2767  with  the  following 
language  which  appears  on  the  last  page 
of  the  report  as  part  of  my  additional 
views,  page  63 : 

Provided,  That  no  regulation  shall  be  pre¬ 
scribed  -under  this  section  authorizing  or 
directing  the  withholding  of  information 
from  the  public  or  limiting  the  availability 
of  records  to  the  public. 

That  is  clearly  a  limitation  upon  sec¬ 
tion  161  and  not  anything  else.  It  could 
not  possibly  be  construed  as  affecting  any 
of  the  other  78  statutes,  because  it  is  con¬ 
fined  specifically  to  the  power  to  issue 
regulations  granted  in  section  161  and 


could  not  limit  anything  else  except  that 
particular  section. 

Mr.  FASCELL.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MEADER.  I  yield  to  the  gentle¬ 
man  from  Florida. 

Mr.  FASCELL.  Will  the  gentleman 
admit  that  the  present  section  of  the  law 
which  we  seek  to  amend  by  this  legisla¬ 
tion  now  states  specifically  that  the  head 
of  the  department  shall  have  the  right  to 
prescribe  regulations  which  are  not  in¬ 
consistent  with  law? 

Mr.  MEADER.  Well,  the  gentleman  is 
just  reading  the  language. 

Mr.  FASCELL.  The  statute  does  say 
that.  Now,  what  is  the  gentleman’s  in¬ 
terpretation  of  the  proviso  now  in  the 
statute  which  says  that  the  regulations 
of  the  department  head  shall  not  be  in¬ 
consistent  with  existing  law? 

Mr.  MEADER.  If  the  gentleman  will 
read  again  the  language  of  the  Moss  bill, 
he  will  see  that  that  one  sentence  has 
not  anything  to  do  with  and  does  not 
refer  in  any  sense  to  the  authority  to 
issue  regulations.  It  says  “This  section 
does  not  authorize  withholding  informa¬ 
tion.” 

Mr.  FASCELL.  Exactly. 

Mr.  MEADER.  It  does  not  purport  to 
be  limited  to  the  power  granted  in  the 
previous  sentence  of  that  law*  It  is  gen¬ 
eral  language  applicable  generally  to  de¬ 
partments.  I  think  it  is  ambiguous,  I 
think  it  is  defective,  and  I  think  we  are 
under  an  obligation  as  legislators  to 
clean  this  language  up  and  make  it  mean 
what  we  want  it  to  mean  and  not  pass  a 
bill  containing  unskillful  language  the 
meaning  and  effects  of  which  are  not 
clear. 

Mr.  MOSS.  Mr.  Chairman,  I  yield  2 
minutes  to  the  gentleman  from  Texas 
[Mr.  Brooks]. 

Mr.  BROOKS.  Mr.  Chairman,  I  be¬ 
lieve  every  Member  of  this  House  and  the 
people  we  represent  owe  a  great  debt  to 
the  distinguished  and  hardworking 
Member  from  California  [Mr.  Moss]. 

As  chairman  of  the  Government  Op¬ 
erations  Subcommittee  on  Information, 
he  has  helped  lead  the  way  toward  find¬ 
ing  a  practical  and  workable  way  to  ex¬ 
press  the  right  of  Americans  to  know 
what  is  going  on  in  their  Federal  Gov¬ 
ernment. 

If  information  about  our  Government 
is  kept  from  the  people  and  their  own 
representatives  in  Congress  and  in  the 
press,  the  very  lifeblood  of  our  democracy 
is  stopped.  It  is  the  people’s  right  to 
know  and  make  decisions  that  make  a 
democracy.  Without  this  right,  free 
from  unreasonable  restraints,  we  have  in 
effect  star  chambers  and  dictatorships 
rather  than  democracy. 

Democracy  cannot  operate  in  dark 
corners  and  in  secrecy.  And  our  Nation 
cannot  lead  the  free  world  with  one  arm 
tied  behind  its  back — tied  by  the  fear  of 
some  that  the  people  of  this  Nation  are 
not  wise  enuogh  or  responsible  enough  to 
know  the  facts  about  our  Government. 

Democracy  has  taken  its  place  in  his¬ 
tory  as  the  finest  form  of  government 
man  has  been  able  to  devise,  because  it 
jealously  protects  the  rights  of  individual 
persons.  The  withholding  of  informa¬ 


tion  from  our  people,  from  Congress,  and 
from  the  press  is  a  negation  of  those 
rights.  The  right  to  know  is  funda¬ 
mental  to  every  fiber  of  our  democraitc 
freedom. 

Many  of  us  here  in  the  House  at  this 
moment  have  had  discouraging  and  frus¬ 
trating  experiences  with  the  executive 
agencies  of  the  Federal  Government  re¬ 
garding  the  withholding  of  information. 
My  own  personal  experience  includes 
failure  to  receive  even  an  acknowledge¬ 
ment  to  my  official,  written  inquiries 
made  to  a  Cabinet  officer  of  this  admin¬ 
istration.  I  feel  sure  that  the  fist  we 
could  form  t'day  would  be  a  long  one  if 
we  had  the  time  to  put  all  our  experi¬ 
ences  together. 

We  all  know  that  the  old  and  wornout 
cry  that  all  this  information  is  essential 
to  the  protection  of  our  country  does  not 
jibe  with  the  actual  truth.  The  major¬ 
ity  of  information  requested  by  Members 
of  Congress — and  withheld — does  not 
vitally  concern  the  well  being  of  our  De¬ 
fense  Establishment.  I  would  submit  for 
the  consideration  of  the  House  that  the 
withholding  of  this  information  may  well 
be  to  protect  someone — but  not  the  peo¬ 
ple  of  these  United  States. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  such  time  as  she  may  desire  to  the 
gentlewoman  from  New  Jersey  [Mrs. 
Dwyer]. 

Mrs.  DWYER.  Mr.  Chairman,  I  rise 
to  express  my  strong  support  of  the  pend¬ 
ing  legislatdn  and  t->  associate  myself 
with  the  views  of  others  who  support  it. 

Without  repeating  in  detail  the  many 
arguments  being  advanced  c_  behalf  of 
this  legislation,  I  believe  there  are  cer¬ 
tain  aspects  of  it  which  should  be  em¬ 
phasized. 

First,  this  is  emphatically  not  partisan 
legislation.  The  unreasonable  withhold¬ 
ing  of  information  is  a  temptation  that 
Government  officials  in  every  recent  ad¬ 
ministration  have  succumbed  to. 

Second,  the  chief  value  involved  in  this 
legislation  is  one  of  principle.  No  one 
will  seriously  claim  that  this  bill  will  once 
and  for  all  solve  the  problem  of  the 
proper  limits  to  the  public’s  right  to 
know.  But  it  is  an  important — because 
it  is  a  first — step  in  the  right  direction. 
By  it,  the  Congress  will  have  indicated 
its  support  of  the  principle  that  the 
people  in  a  democracy,  if  they  are  to  use 
their  power  wisely,  must  have  access  to 
complete  and  accurate  information  about 
the  public’s  business. 

Third,  this  legislation  will,  in  effect, 
remove  the  temptation  for  Government 
officials  to  rely  for  the:,  authority  in  this 
field  upon  a  statute  never  intended  to  be 
so  used.  And  it  will  require  them  in  turn 
to  rely  on  authority — which  is  certainly 
adequate  to  the  purpose — which  is  more 
directly  and  specifically  appropriate. 

There  are  occasions  when  certain  in¬ 
formation,  in  the  public  interest,  must 
be  withheld  and  retained  in  varying  de¬ 
gress  of  secrecy.  No  responsible  person 
will  deny  this.  B:.t  it  is  important,  in  a 
Government  of  law,  that  the  authority  to 
so  withhold  information  be  clearly  and 
specifically  stated  and  that  legal  loop¬ 
holes  not  be  utilized  to  cover  such  an 
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immensely  broad  and  important  area  of 
our  public  life. 

It  seems  to  me,  Mr.  Chairman,  that 
if  any  benefit  of  doubt  is  to  be  accorded 
here  today  it  should  be  given  to  the 
people  and  to  their  press.  On  the  great 
occasions  of  our  national  patriotic  holi¬ 
days,  we  are  often  fond  of  declaiming 
about  the  health  and  maturity  of  our 
form  of  government.  We  are  presented, 
in  this  bill,  with  an  opportunity  to  act 
on  these  convictions. 

The  people  are  not  perfect,  nor  is  the 
public  press  all-wise.  Neither,  however, 
is  this  or  any  other  Government  of  suffi¬ 
cient  wisdom  and  integrity  to  be  granted 
unlimited  power  over  what  our  people 
shall  know  about  their  own  business. 

This  is  moderate,  responsible  and  nec¬ 
essary  legislation,  Mr.  Chairman.  I  am 
happy  to  support  ft,  as  I  did  earlier  in 
the  Committee  on  Government  Opera¬ 
tions. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  2  minutes  to  the  gentleman  from 
Missouri  [Mr.  Curtis]. 

Mr.  CURTIS  of  Missouri.  Mr.  Chair¬ 
man,  I  have  asked  for  this  time  in  order 
to  ask  a  question  of  the  chairman  of 
the  committee  or  whomever  on  the  com¬ 
mittee  might  answer.  I  cannot  under¬ 
stand  what  the  last  clause  in  this  bill 
does  that  is  not  contained  in  the  fore¬ 
part  of  the  sentence.  In  other  words, 
it  says  “or  limiting  the  availability  of 
records  to  the  public.’’  Now,  what  does 
that  do  that  the  first  part  does  not  do? 
The  first  part  says  “This  section  does  not 
authorize  withholding  information  from 
the  public.”  Now,  is  that  pot  compre¬ 
hensive?  What  do  you  gain  by^  adding 
this  latter  clause? 

Mr.  FASCELL.  I  agree  with  the  gen¬ 
tleman.  He  is  reading  the  so-called 
Meader  amendment,  and  I  do  not  think 
it  adds  anything,  because  it  is  unneces¬ 
sary. 

Mr.  CURTIS  of  Missouri.  I  am  not 
talking  about  the  Meader  amendment. 
I  am  talking  about  the  bill  itself.  The 
forepart  of  the  sentence  reads,  “This 
section  does  not  authorize  withholding 
information  from  the  public.”  My  ques¬ 
tion  is,  If  you  happened  to  put  a  period 
there,  do  you  not  accomplish  everything 
that  you  want  to?  Adding  “or  limiting 
the  availability  of  records  to  the  pub¬ 
lic” — what  does  that  add  that  is  not 
included  in  the  forepart? 

Mr.  FASCELL.  Only  for  the  purpose 
of  clarification  to  determine  the  distinc¬ 
tion  between  information  and  records  as 
such. 

Mr.  CURTIS  of  Missouri.  Would  not 
“information”  broadly  interpreted  in¬ 
clude  records? 

Mr.  FASCELL.  That  is  debatable, 
and  in  order  to  clarify  the  point  you 
would  have  to  amend  the  present  statute 
by  a  definition  of  what  is  “information.” 

Mr.  CURTIS  of  Missouri.  Then  why 
not  say  “withholding  information  and 
records?”  The  reason  I  suggest  that  is 
this.  I  have  been  impressed  by  the 
statements  made  on  using  the  word 
“availability”  for  this  reason.  Granting 
the  availability  is  housekeeping  in  it¬ 
self;  when  you  limit  the  availability, 
you  limit  the  housekeeping  and  I  am 
afraid  you  get  into  trouble  there.  If 


what  you  want  to  do  is  to  get  the  rec¬ 
ords,  why  not  say  that  this  section  does 
not  authorize  withholding  information 
and  records  from  the  public?  I  am  just 
asking  for  information. 

Mr.  FASCELL.  The  point  is,  on  the 
question  of  definition  of  “information” 
and  since  the  present  statute  uses  the 
words  “records,”  that  is  the  reason  for 
including  both  of  them.  It  does  not  im¬ 
pinge  upon  the  right  of  the  department 
head  to  regulate  reasonably  the  availa¬ 
bility  of  records  as  long  as  it  is  not  con¬ 
strued  as  a  definite  withholding  perma¬ 
nently. 

Mr.  CURTIS  of  Missouri.  I  would  like 
to  suggest  that  the  committee  consider 
my  suggestion  because  I  am  afraid  the 
word  “availabili^/”  even  though  the 
committee  did  not  intend  it,  might  ac¬ 
tually  be  limiting  the  housekeeping  that 
is  necessary.  I  think  you  would  accom¬ 
plish  what  you  want  to  accomplish — in 
fact  it  would  really  strengthen  the  pur¬ 
pose — if  you  said:  “This  seetion  does 
not  authorize  withholding  information 
and  records  from  the  public.”  Then  you 
have  it  and  anybody  who  tries  to  with¬ 
hold  information  under  whatever  guise 
would  come  under  this  ban. 

Mr.  FASCELL.  I  would  not  be  ready 
to  pass  judgment  upon  the  amendment 
the  gentleman  suggests  because  of  the 
fact  that  it  might  impinge  .upon  the 
rights  of  the  denar tment  head  to  pre¬ 
scribe  reasonable  regulations,  which 
right -he  should  have. 

Mr.  CURTIS  of  Missouri.  That  is 
what  I  am  trying  to  provide,  that  he 
could  do  that.  And  I  am  afraid  the  lan¬ 
guage  that  the  committee  has  used 
could  mean  that  he  would  run  into 
trouble.  In  any  event,  I  have  my  ques¬ 
tion  answered.  I  wanted  to  bring  it  out 
because  it  had  disturbed  me. 

Mr.  MOSS.  Mr.  Chairman,  I  yield  5 
minutes  to  the  gentleman  from  Texas 
[Mr.  Wright]. 

(Mr.  WRIGHT  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  WRIGHT.  Mr.  Chairman,  I  rise 
in  support  of  this  bill.  Its  purpose  is 
to  protect  the  public’s  right  to  informa¬ 
tion  by  penetrating  the  fog  of  secrecy 
which  today  enshrouds  many  Govern¬ 
ment  activities. 

After  lengthy  hearings  by  the  special 
House  subcommittee  in  which  testimony 
was  taken  from  hundreds  of  witnesses, 
the  gentleman  from  California  [Mr. 
Moss]  and  his  colleagues  have  drafted 
this  specific  legislative  proposal  for  lift¬ 
ing  the  curtain  which  has  descended  be¬ 
tween  the  public  and  its  Government. 
I  should  like  to  congratulate  the  com¬ 
mittee  on  a  job  well  done.  This  bill, 
the  first  tangible  result  of  the  commit¬ 
tee’s  work,  would  destroy  the  most  com¬ 
monly  used  pretext  for  denying  the  pub¬ 
lic  access  to  public  files  and  records. 

At  the  outset  of  the  hearings,  I  am 
told  that  members  of  the  special  sub¬ 
committee  had  believed  it  would  be  nec¬ 
essary  to  develop  an  entire  new  Federal 
public  records  law  to  curb  a  growing  list 
of  abuses  by  administrative  agencies. 
It  soon  was  discovered,  however,  that  the 
tortured  misconstruction  of  an  ancient 
statute  was  the  real  fountainhead  of 
creeping  Federal  secretiveness. 


The  housekeeping  statute,  first  adopted 
in  1789  to  get  General  Washington’s  ad¬ 
ministration  underway,  grants  to  de¬ 
partments  heads  the  power  to  prescribe 
regulations  for  “the  custody,  use,  and 
preservation  of  records,  papers,  and 
property.” 

In  instance  after  instance,  the  sub¬ 
committee  found,  agency  heads  now  are 
claiming  that  this  benign  provision  gives 
them  authority  to  keep  their  records 
hidden  from  public  view.  The  proposed 
remedy  would  blast  away  this  roadblock 
by  adding  one  single  sentence: 

This  section  does  not  authorize  withhold¬ 
ing  information  from  the  public  or  limiting 
the  availability  of  records  to  the  public. 

This  proposal  would  not  affect  mili¬ 
tary  information  or  other  details  with¬ 
held  to  protect  national  security.  There 
are  numerous  laws  on  the  books  to  pre¬ 
serve  the  inviolability  of  such  things  as 
military  secrets,  income-tax  returns,  in¬ 
ventions,  trade  secrets,  and  the  like.  Yet 
the  housekeeping  statute  has  become  a 
convenient  blanket  to  cover  many  things 
which  the  Congress  in  its  wisdom  has 
never  seen  any  reason  to  include  in  the 
secrecy  laws. 

In  June  of  1956,  the  General  Counsel 
of  the  Agriculture  Department  even 
claimed  that  this  gave  him  the  authority 
to  withhold  information  from  the  Con¬ 
gress.  Through  the  increasing  tendency 
to  take  vague  refuge  in  this  broad  pro¬ 
vision,  a  forest  of  secrecy  has  grown  up 
to  obscure  many  Government  functions 
from  the  public  view. 

Among  the  more  bizarre  examples  of 
what  has  happened  are  some  pure  slap¬ 
stick  comedy  illustrations  of  confused  se¬ 
crecy.  One  example  was  an  Air  Force 
telephone  recording  which  gave  weather 
forecasts  to  anyone  dialing  a  publicly 
listed  telephone  number.  The  recording 
closed  with  a  warning  that  the  infor¬ 
mation  was  classified. 

Recently  the  subcommittee  discovered 
that  some  work  which  an  amateur  ar¬ 
cher  had  done  on  bows  and  arrows  was 
classified  as  confidential.  The  Penta¬ 
gon,  in  another  case,  had  refused  to  per¬ 
mit  publication  of  a  book  on  military 
tactics  of  the  Revolutionary  War. 

Undoubtedly  more  serious  are  rulings 
which  prohibit  scientists  working  in  one 
military  service,  though  they  have  top 
secret  clearance,  from  knowing  what  is 
being  done  in  the  same  field  in  another 
service.  This  has  been  costly  in  time 
and  money,  as  it  has  resulted  in  expen¬ 
sive  and  time-consuming  duplication  in 
research. 

Nor  is  the  military  by  any  means  the 
only  offender.  The  investigations  of  the 
subcommittee  disclose  an  atmosphere  of 
secrecy  pervading  almost  every  agency 
of  the  Government.  Newsmen  in  par¬ 
ticular  have  been  critical  of  the  in¬ 
creased  difficulties  they  encounter  in 
gaining  access  to  public  records.  The 
freedom  of  the  press  is  involved,  a  prin¬ 
ciple  dating  back  to  the  trial  of  Editor 
John  Peter  Zenger  in  1735. 

The  people  of  the  United  States  are 
entitled  to  know  what  goes  on  in  their 
Government.  They  pay  for  it.  It  be¬ 
longs  to  them.  I  hope  this  bill  will  pass 
and  that  it  will  open  the  way  for  other 
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reforms  designed  to  keep  the  Govern¬ 
ment  closer  to  the  people. 

Mr.  MOSS.  Mr.  Chairman,  I  have  no 
further  requests  for  time. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  2  minutes  to  the  gentleman  from 
Ohio  [Mr.  Henderson]. 

Mr.  HENDERSON.  Mr.  Chairman, 
the  discussion  that  has  been  had  on  the 
bill  thus  far  raises  a  question  with  me 
whether  or  not  we  are  just  arguing  in 
an  academic  vacuum,  because  the  point 
has  been  made  more  than  once  that 
actually  what  we  are  doing  by  this  pro¬ 
posed  legislation  is  not  prohibiting  the 
departments  of  government  from  with¬ 
holding  information,  but  saying  that 
they  shall  not  use  section  161  as  the 
crutch  upon  which  to  lean  to  withhold 
that  information. 

I  should  like  to  ask  someone  of  the 
committee  or  the  subcommittee  to  give 
one  specific  instance  in  which  this  pro¬ 
posed  legislation  could  be  used  by  a 
person  desiring  information  to  obtain 
that  information. 

Mr.  MOSS.  Mr.  Chairman,  I  do  not 
think  I  could  give  a  specific  instance 
where  this  could  be  used  to  force  the 
production  of  information.  I  think  that 
might  very  well  be  a  question  that  the 
courts  would  have  to  decide.  But  I  can 
assure  the  gentleman  that  the  intent 
here  is  that  it  not  be  cited  as  the  au¬ 
thority  for  the  withholding  of  informa¬ 
tion,  as  is  done  far  too  frequently. 

Mr.  HENDERSON.  Actually,  then, 
the  legislation  we  are  acting  upon  will 
not  provide  any  more  freedom  of  infor¬ 
mation  than  the  public  now  possesses? 

Mr.  MOSS.  I  said  at  the  beginning 
of  the  debate  that  this  was  a  very  timid 
step,  a  bare  minimum  which  the  Con¬ 
gress  should  undertake  to  express  its 
views.  I  have  not  contended  that  this 
would  open  up  broad  areas  of  informa¬ 
tion.  I  hope  that  it  will  require  the  de¬ 
partments  of  Government  merely  to  cite 
appropriate  legal  authority  for  the  with¬ 
holdings. 

Mr.  HENDERSON.  I  thank  the  gen¬ 
tleman  for  his  explanation.  I  believe 
this  is  a  field  in  which  we  should  move 
carefully.  It  is  my  hope  that  as  we  dis¬ 
cuss  and  pass  upon  this  legislation  we 
also  be  very  careful  that,  as  the  gentle¬ 
man  from  Ohio  [Mr.  Vorys]  has  said,  we 
not  do  something  that  might  enlarge,  be¬ 
yond  the  concept  that  we  have  in  mind, 
the  time  and  circumstances  for  making 
information  available. 

Certainly  the  departments  of  Govern¬ 
ment  must  retain  the  right  to  say  at 
what  hour  and  under  what  circum¬ 
stances  information  shall  be  made  avail¬ 
able.  I  am  terribly  fearful  that  with 
the  language  here  it  might  be  construed 
as  suggesting  that  a  department  must 
open  up  its  place  of  business  at  midnight 
because  I  might  want  to  see  a  letter  from 
someone. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  myself  one  minute  to  answer  that 
question. 

What  his  amendment  does  is  to  say  to 
the  executive  department,  “Open  up  the 
door.”  When  we  have  a  quorum  call, 
the  doors  are  locked.  That  means  that 
no  one  gets  in  or  out.  When  the 
Speaker  orders  them  opened,  what  hap¬ 
pens?  Everybody  goes  through,  in  and 


out.  When  you  take  from  the  depart¬ 
ments  the  authority  to  deny  any  infor¬ 
mation  of  any  kind,  with  no  exception, 
you  throw  their  records  wide  open.  I 
go  down  there  and  I  take  a  copy  of  this 
act,  if  it  becomes  an  act.  I  demand  a 
record  or  paper.  The  gentleman  from 
New  York — who  is  in  the  department 
we  will  assume — says,  “You  can’t  see  it.” 
I  say,  “You  see  this?  A  copy  of  H.  R. 
2767.  Congress  passed  that.  Let  me  in. 
Give  me  what  I  want.” 

Mr.  REED.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  HOFFMAN.  I  yield  to  the  gentle¬ 
man  from  New  York. 

Mr.  REED.  I  have  been  a  little  wor¬ 
ried  about  this  bill.  There  are  a  great 
many  people  in  the  country  who  might 
call  upon  their  congressmen  to  get  in¬ 
formation.  You  will  have  a  lot  of 
cranks  asking  for  information.  I  have 
not  had  much  trouble  in  40  years  in  get¬ 
ting  information  from  the  departments. 

Mr.  HOFFMAN.  I  thank  the  gentle¬ 
man. 

Mr.  Chairman,  I  yield  2  minutes  to 
the  gentleman  from  Texas  [Mr.  Alger]. 

Mr.  ALGER.  Mr.  Chairman,  I  take 
this  time  to  direct  a  question  to  the  com¬ 
mittee.  I  see  on  page  63  of  the  report, 
and  I  am  now  looking  at  it,  the  Meader 
amendment.  I  am  rather  impressed 
with  the  arguments  that  are  made  for  it. 
I  have  listened  to  all  of  this  debate.  - 1 
am  wondering,  is  the  committee  opposed 
to  this  amendment?  Does  not  this  ac¬ 
complish  also  the  objective  of  the 
amendment  the  gentleman  has  in  the 
current  bill  before  us? 

Mr.  MOSS.  I  would  say  to  the  gen¬ 
tleman  that  the  committee  rejected  this 
overwhelmingly  in  the  full  committee. 
I  am  opposed  to  it  because  in  my  judg¬ 
ment  it  would  create  confusion  rather 
than  resolve  any  doubts.  I  think  it 
would  raise  more  questions  than  it  would 
settle.  Specifically,  it  would  raise  a  seri¬ 
ous  question  as  to  the  authority  for 
the  head  of  the  department  to  prescribe 
necessary  regulations  for  the  custody, 
use,  and  preservation  if  in  the  course 
of  prescribing  those  regulations  there 
might  be  a  tendency  to  limit  informa¬ 
tion  which  under  other  authority  could 
be  withheld.  I  think  it  would,  as  I  say, 
create  confusion  rather  than  resolve  the 
doubts  which  I  know  are  held  in  good 
faith  by  the  gentleman  from  Michigan 
[Mr.  Meadep.]. 

Mr.  ALGER.  I  certainly  respect  the 
gentleman’s  viewpoint,  but  I  do  not 
grasp  the  gentleman’s  disagreement  with 
the  Meader  amendment. 

Mr.  FASCELL.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  ALGER.  I  yield  to  the  gentleman 
from  Florida. 

Mr.  FASCELL.  If  the  gentleman  will 
read  the  Meader  amendment,  it  says, 
“Provided,  that  no  regulation.” 

Thus,  the  key  difference  between  the 
Meader  amendment  and  the  proposed 
legislation  is  that  the  amendment  refers 
to  the  regulation  whereas  the  proposed 
legislation  makes  an  affirmative  state¬ 
ment  that  this  section  which  is  amended 
shall  not  be  used.  Does  the  gentleman 
see  the  difference? 

Mr.  ALGER.  I  believe  we  are  splitting 
hairs.  I  am  really  lost  at  this  point  be¬ 
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cause  I  have  tried  to  grasp  the  signifi¬ 
cance  of  both  and  their  difference. 

Mr.  MEADER.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  ALGER.  I  yield. 

Mr.  MEADER.  The  statement  just 
made  by  the  gentleman  from  Florida  in¬ 
terested  me  because  the  section  which 
is  amended,  thati  s  section  161,  deals 
with  nothing  but  the  authority  to  issue 
regulations,  and  if  my  amendment  would 
be  limited  to  the  right  to  make  regula¬ 
tions,  but  the  Moss  bill  goes  beyond  that, 
then  I  am  concerned  that  it  intends  to 
reach  something  beyond  section  161. 

Mr.  ALGER.  I  thank  the  gentleman. 

The  CHAIRMAN.  The  time  of  the 
gentleman  has  expired. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  2  minutes  to  the  gentleman  from 
Maryland  [Mr.  Hyde]. 

Mr.  HYDE.  Mr.  Chairman,  I  am  in 
sympathy  with  the  purposes  of  this  leg¬ 
islation,  but  I  have  the  same  fear  about 
it  as  expressed  by  the  gentleman  from 
Missouri  [Mr.  Curtis]  and  by  some  oth¬ 
ers  on  the  floor.  I  fear  that  the  last 
phrase  of  the  bill,  that  is,  the  words 
“limiting  the  availability  of  records  to 
the  public”  is  in  conflict  with  the  first 
part  of  the  section  and  any  regulation 
that  a  public  official  would  attempt  to 
promulgate  would  be  or  could  be  con¬ 
strued  as  limiting  the  availability  of  rec¬ 
ords  to  the  public.  Moreover,  I  am  also 
afraid  of  the  effect  of  this  legislation  on 
other  laws  that  are  on  the  books  limiting 
information  under  special  circumstances. 

So,  Mr.  Chairman,  at  the  proper  time 
I  would  like  to  offer  an  amendment 
which  I  think  will  not  change  the  effect 
of  the  bill  at  all,  but  will  do  what  you 
say  you  want  to  do.  That  amendment 
would  be  this.  It  would  insert  after  the 
word  “information”  the  words  “and 
records”  and  then  strike  out  after  the 
word  “public”  and  all  the  rest  of  the 
sentence  and  insert  in  lieu  thereof  “in 
a  manner  not  inconsistent  with  law.” 
So  that  the  bill  would  then  read: 

This  section  does  not  authorize  with¬ 
holding  information  and  records  from 
the  public  in  a  manner  not  inconsistent 
with  law. 

I  think  that  would  clarify  exactly 
what  you  intend  to  do  and  would  not 
leave  up  in  the  air  this  question  that 
has  been  debated  so  strongly  on  the 
floor  this  afternoon  as  to  just  what  effect 
this  has  on  existing  laws  and  just  what 
liberties  it  may  or  may  not  give  to,the 
public  official  with  respect  to  these  rec¬ 
ords  and  who  could  or  who  could  not  get 
at  certain  records  which  we  would  not 
want  to  be  made  available.  In  other 
words,  I  want  us  to  express  exactly  what 
we  mean  and  not  leave  it  to  the  courts 
or  to  the  public  officials  or  the  public 
involved  with  it  to  place  upon  it  their 
own  intent. 

Mr.  FASCELL.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  HYDE.  I  yield. 

Mr.  FASCELL.  Will  the  gentleman 
admit  that  the  proposed  legislation  starts 
out  by  saying  that  section  161  of  the 
Revised  Statutes  is  amended  and  noth¬ 
ing  else? 

Mr.  HYDE.  I  understand  that. 

Mr.  FASCELL.  Will  the  gentleman 
further  admit  that  the  present  section 
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of  law  which  is  sought  to  be  amended 
now  says  that  no  regulation  may  be 
promulgated  which  is  inconsistent  with 
law? 

Mr.  HYDE.  Yes,  and  after  that  sen¬ 
tence  in  the  present  law,  you  put  a  pe¬ 
riod  and  then  by  this  bill  you  say  that 
all  that  has  been  said  before  does  not 
authorize  the  withholding  of  any  infor¬ 
mation  or  the  limiting  of  the  availability 
of  records.  The  period  is  important 
there 

The  CHAIRMAN.  The  time  of  the 
gentleman  has  expired. 

Mr.  HOFFMAN.  Mi*.  Chairman,  I 
yield  such  time  as  he  may  desire  to  the 
gentleman  from  Florida  [Mr.  Cramer], 

Mr.  CRAMER.  Mr.  Chairman,  I  rise 
in  support  in  principal  of  H.  R.  2767,  hav¬ 
ing  introduced  H.  R.  11344  myself  which 
is  identical  with  the  bill  before  us.  Al¬ 
though  I  have  no  pride  in  authorship 
necessarily  I  do  believe  that  Congress 
should  take  some  action  in  this  field  and 
introduced  my  bill  to  indicate  clearly  my 
strong  belief  on  the  matter. 

It  must  first  be  admitted  that  there 
are  many  instances  when  executive  dis¬ 
cretion  must  be  exercised  to  deny  access 
to  certain  Government  information  for 
the' security  and  welfare  of  the  Nation. 
This  discretion  is,  of  course,  inherent  in 
the  executive  branch  and  I  doubt  if  Con¬ 
gress  could  constitutionally  pass  binding 
legislation  to  curtail  the  exercise  of  that 
discretion  assuming  that  it  was  exercised 
in  good  faith  and  within  the  limited  au¬ 
thority  derived  from  the  national  secur¬ 
ity  and  welfare  purposes. 

\  It  is  my  understanding  of  the  pending 
bill  that  it  is  not  the  intention  of  the 
Committee  reporting  it  to  infringe  upon 
that  separate  Executive  power,  but  only 
to  remove  one  of  the  weak  and  improper 
crutches  upon  which  denial  of  informa¬ 
tion  has  ben  resting  within  many  of  the 
departments.  Many  departments  have 
been  citing  the  section  sought  to  be 
amended  by  this  bill,  title  5,  United  States 
Code,  section  22,  as  justification  for  with¬ 
holding  information.  It  is  doubtful  in 
my  mind  that  this  was  intended  by  the 
First  Congress  that  enacted  this  section 
in  1789. 

It  is  interesting  as  a  sidelight  that  this 
is  one  of  the  few  instances  in  the  history 
of  Congress  that  legislative  action  of  the 
First  Congress  has  been  amended  or 
sought  to  be  amended. 

The  bill  offered  does  not  change  the 
wording  of  the  existing  section  22  but 
clarifies  its  intent  and  eliminates  its  use- 
age  in  the  future  as  a  shield  of  secrecy 
when  it  was  never  so  intended,  by  adding 
the  wording : 

This  section  does  not  authorize  withhold¬ 
ing  information  from  the  public  or  limiting 
the  availability  of  records  to  the  public. 

This  clarifying  language  should  make 
it  clear  that  Congress  does  not  intend 
that  this  section  shall  be  used  to  deprive 
the  public  of  proper  information. 

Of  course,  it  is  to  be  noted  that  there 
are  in  existence  in  excess  of  75  statutes 
relating  to  subject  matter  that  can  be 
withheld  because  of  the  national  security 
and  public  welfare  which  are  in  no  way 
affected  by  this  bill.  There  is  further 
the  inherent  executive  authority  to  with¬ 


hold  when  in  its  discretion  this  serves 
the  general  public  welfare  and  safety, 
which  is  a  power  inherent  in  the  Execu¬ 
tive  and  inviolate  from  legislative  cur¬ 
tailment  by  the  Separation  of  Powers 
doctrine  under  our  Constitution.  Thus, 
this  bill  is  not  intended  to  permit  in¬ 
discriminate  rummaging  through  of 
Government  information  contrary  to  the 
public  interest  where  Congress  had  de¬ 
clared  it  in  the  public  interest  to  with¬ 
hold  this  information.  I  do  not  inter¬ 
pret  it,  either,  as  an  open  invitation  or 
legislative  authority  for  demanding  any 
and  all  information  by  anyone  desiring 
it,  because  the  bill  merely  states  the  in¬ 
tention  of  Congress  that  departments  in 
the  future  shall  not  use  this  specific 
section  as  justification  for  denying  in¬ 
formation. 

I  further  do  not  interpret  it,  as  has 
been  confirmed  today  on  the  floor,  as  an 
open  invitation  for  demanding  people  to 
require  that  the  agencies  make  avail¬ 
able  records  at  any  hour  under  any  cir¬ 
cumstances  just  to  accomplish  whatever 
might  be  the  objective  of  the  inquisitor. 
This  bill  writes  no  new  rule  for  the  Gov¬ 
ernment  agencies  as  to  making  available 
information  which  does  not  now  exist, 
but  it  does  clarify  the  section  and  puts 
it  in  its  proper  perspective  as  having  no 
relationship  to  withholding  information. 

Under  these  circumstances,  I  believe 
that  Congress  in  favorably  considering 
this  bill  is  acting  within  its  constitution¬ 
al  power,  that  it  is  acting  in  the  best 
interests  of  the  people  who  have  a  right 
to  know  what  is  going  on  in  their  Gov¬ 
ernment  within  certain  reasonable  and 
well-established  limitations,  and,  that  it 
is  not  affirmatively  infringing  upon  the 
Executive  prerogatives  or  legislative 
sanctions  in  this  field.  For  these  rea¬ 
sons  I  support  this  legislation — under 
the  assumption  that  it  is  being  offered 
in  good  faith  and  not  with  any  inten¬ 
tion  of  criticism  of  this  or  any  previous 
Executive  administration — for  the  right 
of  the  people  to  know  is  above  partisan 
politics  and  affects  all  people — of  all 
parties — in  all  walks  of  life. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  2  minutes  to  the  gentleman  from 
Michigan  [Mr.  McIntosh]. 

Mr.  McINTOSll.  Mr.  Chairman,  I 
take  this  time  to  direct  a  question  to 
the  chairman  of  the  committee  follow¬ 
ing  the  question  with  regard  to  civil- 
service  personnel  and  security  records. 
We  have,  over  the  years,  in  almost  every 
Government  department  tremendous 
amounts  of  information  relating  to  per¬ 
sonnel  and  private  affairs  of  American 
citizens.,  I  would  like  to  know  whether 
the  chairman  can  assure  us  that  we  are 
not  inadvertently  withdrawing  protec- 
tipn  for  personal,  private  records  of  in¬ 
dividuals  now  in  the  hands  of  Govern¬ 
ment  agencies  which  are  not  covered  by 
some  of  these  other  72  laws.  In  other 
words,  has  the  staff  and  the  committee 
satisfied  themselves  that  by  withdrawing 
this,  which  I  think  the  House  feels  is 
being  relied  upon — by  withdrawing  this 
are  we  leaving  any  personal  or  private 
records  open  to  not  being  protected  un¬ 
der  the  provisions  of  some  other  statute? 

Mr.  MOSS.  First,  if  you  will  read 
page  4  of  the  report,  you  will  find  that 
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the  Commission  by  letter  acknowledged 
their  error  in  claiming  authority  under 
this  section.  So  it  would  obviously  have 
no  effect  in  any  way  upon  the  Civil 
Service  Commission.  The  committee  is 
satisfied  that  there  is  an  abundance  of 
statutory  authority,  in  some  cases  ex¬ 
cessive  authority,  for  the  withholding  of 
highly  personal  items  of  information. 
There  is  adequate  authority  under  the 
Administrative  Procedures  Act.  All  we 
are  trying  to  do  here  is  just  that  you  do 
not  use  those.  We  are  not  going  to  be 
crippling  any  agency  by  taking  that 
action. 

The  CHAIRMAN.  The  time  of  the 
gentleman  has  expired. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
yield  myself  the  remainder  of  the  time. 

(Mr.  HOFFMAN  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  HOFFMAN.  Mr.  Chairman,  the 
subcommittee  and  the  Committee  on 
Government  Operations  seem  to  be 
greatly  concerned  about  the  withholding 
of  information  by  the  departments. 

As  has  been  stated  several  times,  the 
departments  have  abused  the  authority 
given  them.  There  is  no  question  about 
that.  Amendments  will  be  offered  ask¬ 
ing  that  the  bill  be  amended  so  as  to  re¬ 
quire  the  departments  to  come  up  with 
some  reasonable,  workable,  basic  regula¬ 
tion  so  that  the  public  can  get  the  infor¬ 
mation  to  which  it  is  entitled  and  that 
without  difficulty. 

It  just  happens  that  the  House  itself 
takes  a  different  view  about  the  people’s 
right  to  know  than  that  now  expressed 
by  the  committee.  How  inconsistent  can 
we  get?  Have  we  fallen  back  upon  the 
old  statement,  “Do  as  I  say  and  not  as  I 
do”?  I  see  smiles  on  the  face  of  the 
gentleman  from  Florida  [Mr.  Fascell], 
and  our  distinguished  and  able  counsel, 
Mr.  Mitchell.  It  is  a  wonder  we  do  not 
do  a  little  housecleaning  on  our  own 
before  we  start  wandering  so  far  afield. 

Here  is  what  the  Star  stated: 

The  Congress  barred  the  public  from  1,131 
of  its  3,121  hearings. 

We  shut  the  door  on  our  own  activi¬ 
ties  and  spending.  We  slammed  it  shut 
on  those  poor  people  whose  Government 
this  is,  whose  dollars  we  are  using,  who 
the  committee  says  “have  a  right  to 
know.”  Why  did  this  committee  do  it? 
Why  do  we,  the  Congress,  claim  a  priv¬ 
ilege  which  we  deny  to  a  department 
downtown? 

The  hearings  will  show  this  commit¬ 
tee  wants  to  know  not  only  what  con¬ 
clusions  they  reached  down  there  but 
what  they  talked  about  and  what  they 
were  thinking  about,  what  minutes  were 
taken  when  the  Department  held  con¬ 
ferences.  Where  would  we  get? 

Do  the  people  in  my  district  who  elect¬ 
ed  me  have  a  right  to  know  what  I  tell 
the  office  force  to  inquire  about  when 
seeking  information?  Do  the  people 
whose  Government  this  is  have  a  right 
to  ask  a  judge,  a  court,  what  went  on 
in  chambers  over  in  the  Supreme  Court 
Building,  when  a  decision  was  being 
reached?  I  guess  not.  Why  not?  Be¬ 
cause  it  is  a  separate  department  of 
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Government.  It  is  one  of  the  "Big 
Three.” 

Does  a  judge  presiding  over  a  trial 
have  a  right  to  ask  a  jury,  “How  did  you 
fellows  arrive  at  that  verdict?”  I  guess 
not.  They  are  a  part  of  the  judicial  de¬ 
partment  of  this  Government. 

And  so  it  goes  on  down  the  list. 

The  taxpayers’  money.  Does  the  Con¬ 
gress  ever  tell  the  taxpayers  how  their 
money  is  spent? 

The  people’s  right  to  know.  We  have 
a  statute  which  expressly  states  that 
the  records  of  our  committees  belong  to 
the  people,  they  are  public  records.  The 
statute  states  that  every  Member  of  the 
House  has  the  right  of  access — get  that 
word — “access” — to  those  records,  but 
when  I  went  to  the  chairman  of  a  sub¬ 
committee  ot  the  Committee  on  Govern¬ 
ment  Operations  and  under  my  arm  I 
have  my  little  Thermo-Fax  or  whatever 
this  picture-taking  thing  about  that  size 
is,  and  I  say,  “Let  me  make  a  copy  of 
that  paper,”  the  chairman  says,  “No; 
you  cannot  use  it.”  But  the  decisions 
are  to  the  effect  that  the  right  to  see,  to 
access,  includes  the  right  to  copy. 

Mr.  MOSS.  Mr.  Chairman,  will  the 
gentleman  yield? 

Mr.  HOFFMAN.  I  yield. 

Mr.  MOSS.  The  gentleman  was  not 
referring  to  the  chairman  of  the  Spe¬ 
cial  Subcommittee  on  Government  In¬ 
formation. 

Mr.  HOFFMAN.  No,  no,  no;  oh,  no; 
I  love  the  gentlemen  on  that  subcom¬ 
mittee  and  I  admire  them,  as  much  as 
there  can  be  admiration,  of  the  way 
you  have  handled  this  matter.  If  any 
man  ever  got  more  political  mileage  out 
of  an  issue  than  has  the  gentleman  from 
California  [Mr.  Moss]  has  out  of  this 
one,  I  do  not  know  who  he  is.  For  al¬ 
most  three  years  he  has  been  on  the 
front  page  every  day.  More  power  to 
you.  I  only  wish  I  had  it.  That  is  not 
using  public  funds  for  political  purposes. 
Do  not  misunderstand  me.  That  is  just 
trying  to  get  the  people  the  things  they 
desire. 

Oh,  yes;  what  happened  when  they 
would  not  let  me  make  a  copy  of  a  rec¬ 
ord  which  the  law  said  I  was  entitled 
to  have  access  to?  The  Speaker  sitting 
in  the  speaker’s  chair — presiding — sus¬ 
tained  the  ruling  of  the  chairman  of  the 
subcommittee — but  read  the  ruling  as 
given  in  my  earlier  remarks.  That  was 
funny,  was  it  not?  It  would  be,  if  it 
were  not  so  absurd. 

The  east  front  door  dim-out  over 
here.  Remember  how  it  was  all  secret? 
Our  minority  leader  wanted  to  let  the 
people  in  on  it,  but  he  was  overruled  and 
the  door  was  slammed. 

The  President’s  reorganization  plan 
was  referred  to  a  committee.  That 
meeting  was  secret. 

Mr.  Chairman,  how  much  more  time 
have  I? 

The  CHAIRMAN.  The  gentleman’s 
time  has  expired. 

Mr.  MOSS.  Mr.  Chairman,  I  yield 
such  time  as  he  may  desire  to  the  gentle¬ 
man  from  Florida  [Mr.  Haley]. 

Mr.  HALEY.  Mr.  Chairman,  appar¬ 
ently  we  are  all  in  accord  that  this  leg¬ 
islation  is  needed  and  is  long  overdue.  I 
say  that  it  does  not  go  far  enough  prob¬ 


ably,  but  it  is  certainly  a  step  in  the  right 
direction. 

For  too  long,  I  think,  the  various  agen¬ 
cies  of  this  Government  have  denied  in¬ 
formation  not  to  all  Members  of  Con¬ 
gress,  but  to  some  Members,  and  I  think 
it  is  high  time  that  the  Congress  of  the 
United  States  took  such  action  as  it 
thinks  is  necessary  to  inform  the  people 
or  allow  the  news  media  of  this  country 
to  inform  the  people  of  what  goes  on  here 
in  Washington. 

Many  times  these  agencies — and  the 
gentleman  from  Michigan  just  said  he 
did  not  know  just  what  this  legislation 
was  for  except  to  get  more  information 
for  the  papers,  that  it  would  not  do  any¬ 
thing  to  assist  Members  of  Congress  and 
the  public  in  obtaining  information;  I 
have  been  denied,  as  I  am  sure  many 
Members  of  Congress  have,  information 
not  of  a  highly  secret  nature,  but  I  think 
perhaps  to  cover  up  some  of  the  faults 
of  the  agencies  involved,  and  I  think  it  is 
about  time  that  the  people  of  this  country 
and  the  Congress  took  such  measures  as 
are  necessary  to  allow  the  news  media 
and  the  Members  of  Congress  to  inform 
the  people  of  what  is  going  on  here  in 
Washington  in  some  of  these  agencies. 

Mr.  MOSS.  Mr.  Chairman,  I  yield 
such  time  as  he  may  desire  to  the  gen¬ 
tleman  from  Connecticut  [Mr.  May], 

(Mr.  MAY  asked  and  was  given  per¬ 
mission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  MAY.  Mr.  Chairman,  as  a  mem¬ 
ber  of  the  Government  Operations  Com¬ 
mittee,  I  wish  to  signify  at  this  time  my 
support  of  the  intent  of  this  legislation. 
We  in  Connecticut  have  recognized  the 
right  to  know  by  enacting  State  statute 
supporting  a  similar  intent.  My  Gov¬ 
ernment  Operations  Committee  is  taking 
a  similar  step  in  urging  Congress  to 
adopt  this  legislation.  I  believe  it  is  im¬ 
portant  that  the  public  be  allowed  to 
more  easily  obtain,  information  that  they 
are  truly  eligible  to  receive.  Secret,  se¬ 
curity-type  information  and  other  infor¬ 
mation  realistically  classified  for  the 
protection  of  the  public  and  their  Gov¬ 
ernment  is,  of  course,  still  protected  by 
78  other  statutes. 

However,  I  feel  we  should  pass  this 
legislation.  The  true  intent  must  be 
understood.  If  so,  we  will  have  cleared 
the  air  on  a  subject  that  is  vital  to  our 
freedom  as  expressed  in  the  Constitu¬ 
tion. 

Mr.  MOSS.  Mr.  Chairman,  I  yield 
myself  3  minutes. 

Mr.  Chairman,  I  think  it  well  to  have 
the  record  made  completely  straight  on 
some  of  the  debate  that  has  gone  on 
here  this  afternoon.  It  has  been  inter¬ 
esting  in  many  cases  and  enlightening 
but  hardly  germane  to  the  issue  before 
the  Committee  at  this  moment. 

First,  let  me  assure  you  this  has  been 
carefully  studied.  The  drafts  were  first 
prepared  almost  2  years  ago.  They  have 
been  more  broadly  submitted  for  com¬ 
ment  than  almost  any  legislation  with 
which  I  have  ever  personally  dealt.  We 
realized  that  this  was  a  difficult  area, 
that  we  should  move  with  extreme  care. 
That  is  what  we  have  done.  In  the 
judgment  of  the  committee  this  is  a 
proper  approach.  It  is  one  which  clari- 
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fies  but  does  not  cripple,  it  opens  no 
doors  that  should  not  be  opened;  it 
merely  requires  that  the  agencies  in  as¬ 
serting  a  right  to  withhold  information 
seek  proper  authority. 

This  was  never  intended  as  a  with¬ 
holding  statute.  It  has  been  twisted, 
and,  as  the  Attorney  General  himself 
stated,  “incorrectly  cited.” 

We  merely  want  to  clarify  the  record. 
We  are  not  going  to  upset  any  secrets, 
we  are  not  going  to  cripple  this  Govern¬ 
ment.  I  repeat  it  is  an  important,  but 
nonetheless  timid,  first  step. 

The  committee  has  sought  broadly  the 
advice  of  attorneys  within  and  without 
the  Government.  I  might  add  that  the 
representatives  of  the  press  who  ap¬ 
peared  before  the  committee  are  cer¬ 
tainly  in  the  minority  of  witnesses.  We 
have  had  broad  hearings  with  repre¬ 
sentatives  of  science,  from  industry,  from 
Government  and  educational  institu¬ 
tions.  We  have  overlooked  no  opportu¬ 
nity  to  get  advice  and  comment.  We 
have  not  tried  to  sell  any  special  cause 
or  any  one  interest.  We  have  merely 
tried  to  define  the  law  as  it  is  to  deter¬ 
mine  whether  or  not  it  was  being  abused, 
and  the  evidence  of  abuse  is  abundant. 
I  do  not  think  the  legislation  requires 
amendment,  and  I  think  it  will  be  to  the 
credit  of  this  House  to  pass  it  today. 

The  CHAIRMAN.  The  time  of  the 
gentleman  from  California  has  expired. 

Mr.  MOSS.  Mr.  Chairman,  I  yield 
such  time  as  he  may  desire  to  the  gen¬ 
tleman  from  Ohio  [Mr.  Ashley]. 

Mr.  ASHLEY.  Mr.  Chairman,  I  rise  in 
support  of  H.  R.  2767.  The  urgent  ne¬ 
cessity  for  enacting  this  legislation  has 
become  increasingly  clear  in  recent  years 
and  for  compelling  reasons. 

The  strength  of  any  democratic  na¬ 
tion  can  be  measured  by  the  extent  to 
which  a  self-governing  public  is  accu¬ 
rately  informed.  The  democratic  proc¬ 
ess  is  essentially  an  educational  process 
in  which  enlightened  people  grow 
through  participation  in  our  Nation’s 
decisions.  But  people  cannot  participate 
in  decisions — at  least  not  intelligently — 
unless  they  know  the  facts. 

The  first  condition  then,  of  a  success¬ 
ful  democracy  is  an  informed  people  and 
it  is  an  indispensable  and  irrefutable 
part  of  the  Presidential  fesponsibility  to 
make  sure  the  people  have  the  facts  no 
matter  how  grim  and  sobering  these 
facts  may  be. 

Despite  this  indisputable  premise,  we 
have  witnessed  in  recent  years  a  delib¬ 
erate  erosion  of  the  basic  right  of  the 
American  people  to  know — the  right  of 
the  American  people  to  free  access  and 
distribution  of  factual  information. 

It  is  ironic  indeed  that  the  very  per¬ 
sons  whose  election  to  public  office  re¬ 
flects  an  expression  of  the  public’s  con¬ 
fidence  and  trust,  have  seen  fit  to  betray 
that  trust  by  Suppressing  and  withhold¬ 
ing  vital  information  from  the  very  peo¬ 
ple  who  elected  them  to  office. 

Nothing,  in  my  opinion,  has  injured  us 
more  or  struck  so  deep  at  the  heart  of  our 
democracy  as  this  abuse  of  the  people’s 
right  to  know.  The  recent  record  of  sys¬ 
tematic  misrepresentation,  concealment, 
and  half-truths  has  no  precedent  in 
American  history.  It  has  channeled 
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American  thinking  into  false  com¬ 
placency;  it  has  encouraged  illusions  of 
military  and  technological  supremacy 
and  misrepresented  diplomatic  setbacks 
and  defeats  as  triumphs  of  statesman¬ 
ship. 

To  be  sure,  the  Chief  Executive  pos¬ 
sesses — and  he  should — inherent  power 
to  withold  certain  information  when  dis¬ 
closure  is  deemed  to  be  contrary  to  the 
Nation’s  interest  or  security.  But  even 
this  power  must  be  properly  exercised, 
with  full  recognition  of  the  counter¬ 
vailing  powers  of  the  legislative  and 
sensitive  awareness  of  the  right  of  the 
public  to  know  about  its  government. 

It  is,  however,  the  over-assertion  of 
the  executive  department  and  agency 
heads  of  their  statutory  power  to  with¬ 
hold  information  not  only  from  the  peo¬ 
ple  but  from  the  Congress  as  well  that  is 
most  disturbing — the  implication  being 
that  neither  the  elected  representatives 
of  the  people  nor  the  people  who  elected 
them  are  to  be  trusted. 

I  submit  that  the  people  of  America 
cannot  be  either  responsibly  self-govern¬ 
ing  or  responsively  secure  if  they  are  pro¬ 
gressively  separated  from  the  informa¬ 
tion  that  guides  their  national  leaders. 

I  prevail  upon  my  colleagues  to  put  an 
end  to  this  abrogation  of  the  people's 
right  to  know  by  approving  H.  R.  2767, 
thereby  forestalling  any  future  false  con¬ 
struction  upon  the  ancient  statute  re¬ 
ferred  to  throughout  this  debate,  in  order 
to  lend  sanction  to  this  high-handed  and 
unwarranted  secrecy,  and  assuring  an 
immediate  return  to  candor,  honesty 
and  confidence  in  the  American  people, 
so  vital  to  our  continued  strength  as  a 
democracy. 

(Mr.  ASHLEY  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks.) 

The  CHAIRMAN.  If  there  are  no  fur¬ 
ther  requests  for  time,  the  Clerk  will  read 
the  bill  for  amendment. 

The  Clerk  read  as  follows; 

Be  it  enacted,  etc.,  That  section  161  of 
the  Revised  Statutes  of  the  United  States 
(5  U.  S.  C.  22)  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence: 
“This  section  does  not  authorize  withhold¬ 
ing  information  from  the  public  or  limiting 
the  availability  of  records  to  the  public.” 

Mr.  HOFFMAN.  Mr.  Chairman,  I  of¬ 
fer  an  amendment. 

The  Clerk  read  as  follows: 

Amendment  offered  by  Mr.  Hoffman  of 
Michigan:  On  page  1,  line  7,  strike  out  the 
period  after  the  world  “public”,  insert 
a  comma,  and  add  the  words  “nor  shall  this 
section  be  construed  as  requiring  the  giv¬ 
ing  of  information  or  the  making  of  records 
available.” 

(Mr.  HOFFMAN  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks. ) 

Mr.  HOFFMAN.  Mr.  Chairman,  the 
gentleman  from  California  [Mr.  Moss] 
in  closing  general  debate  stated  that  sec¬ 
tion  161  was  never  intended  as  anything 
but  a  housekeeping  statute.  Let  us  see 
a*bout  that.  That  situation  was  called 
to  the  attention  of  the  Committee  earlier 
in  the  discussion. 

One  need  but  again  refer  to  the  action 
of  the  Continental  Congress  on  Febru¬ 
ary  22,  1782,  when  it  passed  a  resolution 
creating  a  Department  of  Foreign  Af¬ 


fairs  under  the  direction  of  a  Secretary 
to  the  United  States  of  America  for  the 
Department  of  Foreign  Affairs — and,  in 
that  resolution,  provided — 

That  the  books,  records,  and  other  p.  pers 
of  the  United  States  that  relate  to  this  De¬ 
partment  be  committed  to  his  custody,  to 
which,  and  all  other  papers  of  his  office,  any 
Member  of  Congress  shall  have  access,  pro¬ 
vided  that  no  copy  shall  be  taken  of  mat¬ 
ters  of  a  secret  nature  without  the  special 
leave  of  Congress. 

Moreover,  the  same  resolution  also 
provided — 

That  letters  of  the  Secretary  to  the  min¬ 
isters  of  the  United  States,  or  ministers  of 
foreign  powers  which  have  a  direct  reference 
to  treaties  or  conventions  proposed  to  be  en¬ 
tered  into,  or  instructions  relative  thereto, 
or  other  great  national  subjects,  shall  be  sub¬ 
mitted  to  the  inspection  and  receive  the  ap¬ 
probation  of  Congress  before  they  shall 
be  transmitted. 

Note  that  it  was  also  expressly  pro¬ 
vided  by  this  section  that  to  all  papers 
in  his  office  “any  Member  of  Congress 
shall  have  access” — limited  that  broad 
provision  only  by  the  added  proviso  that 
“no  copy  shall  be  taken  of  matters  of  a 
secret  nature  without  the  special  leave 
of  Congress.” 

Note  further  the  provision  in  the  same 
resolution  which  also  provided  that — 

Letters — 

Of  the  Secretary — 

to  the  ministers  of  the  United  States,  or 
ministers  of  foreign  powers  which  have  a  di¬ 
rect  reference  to  treaties  or  conventions  pro¬ 
posed  to  be  entered  into,  or  instructions  rel¬ 
ative  thereto,  or  other  great  national  sub¬ 
jects,  shall  be  submitted  to  the  inspection 
and  receive  the  approbation  of  Congress  be¬ 
fore  they  shall  be  transmitted. 

With  the  knowledge  of  the  legislation 
passed  by  the  Continental  Congress,  es¬ 
pecially  making  records  Of  the  office  of 
the  department  head  available  to  the 
Congress — with  only  a  few  exceptions — 
the  Congress,  acting  under  the  Consti¬ 
tution  when  it  adopted  section  161,  de¬ 
liberately  left  out  any  proviso  giving 
Members  of  Congress,  or  anyone  else,  ac¬ 
cess  to  the  records  or  information  which 
it  is  now  proposed  be  thrown  wide  open 
to  the  public. 

For  176  years  every  President  from 
Washington  on  down  to  the  present  oc¬ 
cupant  of  the  White  House,  has  gone 
along — and  the  departments  as  they 
were  added — until  there  are  now  101 — 
with  this  statute  on- the  books,  and  they 
have  ever  since  exercised  the  discretion 
which  was  granted  them  when  section 
161  was  written.  They  have  also  abused 
it.  Altogether  too  many  rubber  stamps 
have  been  in  use.  They  should  have 
better  regulations  in  the  departments. 

But  fundamentally  the  authority  rests 
with  the  department  heads.  Now  we 
propose  to  take  it  away  from  them. 
When  based  upon  the  Constitution  that 
we  cannot  do. 

The  bill,  H.  R.  2767,  proposes  to  amend 
the  present  section  161  by  adding; 

This  section  hoes  not  authorize  with¬ 
holding  information  from  the  public  or 
limiting  the  availability  of  records  to  the 
public. 

The  amendment  now  proposed  reads: 

Nor  shall  this  section  be  construed  as  re¬ 
quiring  the  giving  of  information  or  the 
making  of  records  available. 


That  is  to  say,  the  purpose  of  this 
amendment  is  to  prevent  section  161  as 
proposed  to  be  amended,  being  used  as 
the  opening  wedge  in  the  door,  an  open¬ 
ing  which  would  require  the  depart¬ 
ments  to  give  to  anyone  and  to  every¬ 
one  any  and  all  information  he  may  de¬ 
sire,  a  procedure  which  is  not  pi'actic- 
able.  Suppose  every  Member — unlikely 
but  possible — on  this  side  went  down  the 
same  day  and  we  all  asked  certain  ques¬ 
tions.  The  department  answering  could 
not  attend  to  its  own  duties  while  giv¬ 
ing  each  of  us  that  information.  Some¬ 
one,  somewhere,  must  have  authority  to 
determine  what  is  to  be  given  out  and 
what  is  not — who  better  able  than  de¬ 
partment  heads. 

Moreover,  the  bill  as  written  does  not 
exclude  any  type  of  information,  and  the 
subcommittee’s  witnesses,  all  of  them, 
conceded  that  there  is  certain  informa¬ 
tion  relating  to  treaties,  certain  informa¬ 
tion  relating  to  matters  of  national  de¬ 
fense,  and  several  others,  to  which  no  one 
is  entitled. 

The  committee  admits  that,  but  yet  it 
proposes  legislation  which  would  throw 
wide  open  the  door  through  which  any¬ 
one  and  everyone  might  enter. 

The  legislation  as  drafted,  while  the 
stated  purpose  is  admirable,  the  remedy 
here  proposed  is  totally  wrong.  It  at¬ 
tempts  to  do  something  which  cannot  be 
done  in  this  way  or  manner.  It  attempts 
to  override  the  constitutional  provisions 
which  created  the  executive  department 
as  a  separate  and,  you  might  say,  inde¬ 
pendent  department,  the  judge  of  its  own 
activities. 

The  Speaker  of  the  House  and  the  ma¬ 
jority  leader  described,  in  May  of  1948, 
and  as  today  quoted,  the  existence  of 
authority,  for  the  misuse  of  which  there 
was  no  remedy  except  impeachment  of 
the  President,  which,  the  Speaker  stated, 
was  a  futile  action. 

Why,  after  167  years,  after  the  exercise 
of  that  authority  by  every  President, 
through  the  heads  of  the  departments, 
should  we  write  in  a  troublemaking  pro¬ 
vision  which  would  be  embarrassing  to 
the  administration  and  is  so  intended? 
There  are  all  kinds  of  political  hay,  but 
H.  R.  2767  is  of  the  most  dusty  and  poor 
quality. 

Mr.  MOSS.  Mr.  Chairman,  I  rise  in 
opposition  to  the  amendment. 

Mr.  Chairman,  again  it  is  important 
to  examine  exactly  what  we  are  dealing 
with.  Now,  we  cannot  do,  as  the  gentle¬ 
man  suggests — upset  any  of  the  inherent 
powers  or  the  privileges  of  the  Execu¬ 
tive,  if  any.  We  are  only  amending  here 
a  statutory  grant  of  authority.  And,  in 
what  i  manner  are  we  amending  it? 
Merely  to  clarify  the  use  of  it.  We  say 
it  may  not  be  used  as  authority  for  the 
withholding.  We  mean,  in  the  making 
of  rules  and  regulations,  that  the  ulti¬ 
mate  effect  for  those  rules  and  regula¬ 
tions  must  not  be  to  withhold  under  this 
authority. 

The  gentleman  proposes  to  add  lan¬ 
guage  which,  in  my  judgment,  cancels 
it  out  completely;  we  might  as  well  not 
act,  because  he  goes  on  and  says,  “nor 
shall  this  section  be  construed  as  re¬ 
quiring  the  giving  of  information  or  the 
making  of  records  available.” 

So,  on  the  one  hand,  we  say  that  it 
should  not  be  used  for  withholding,  and 
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on  the  other  hand  we  would  be  saying, 
•'But,  of  course,  you  may.’’  I  think  we 
should  say  one  thing  or  the  other  very, 
very  clearly  and  very  definitely.  It  is 
my  judgment  that  what  we  need  to  say 
is  exactly  what  is  said  in  the  bill  now 
before  us. 

I  urge  the  defeat  of  the  amendment. 

Mr.  VORYS.  Mr.  Chairman,  I  rise  in 
support  of  the  amendment. 

Mr.  Chairman,  I  believe  that  the  Hoff¬ 
man  amendment  is  the  way  to  carry  out 
what  the  gentleman  from  California 
[Mr.  Moss]  says  .this  bill  intends.  If  it 
is  intended  not  to  grant  or  withhold  any 
new  authority  by  this  housekeeping  stat¬ 
ute,  then  the  Hoffman  amendment  so 
provides. 

As  to  the  right  of  the  people  and  the 
Congress  to  know,  we  often  have  in¬ 
stances  before  the  Committee  on  Foreign 
Affairs  where  some  member  of  the  com¬ 
mittee  or  the  committee  itself  may  feel 
that  there  is  overclassification,  too  much 
secrecy  on  information  that  we  seek.  I 
have  been  exasperated  and  baffled  as  of¬ 
ten  as  any  Member  in  this  twilight  zone 
where  security  is  claimed  to  be  involved. 

But  it  is  claimed  by  the  proponents  of 
this  bill  that  it  does  not  purport  or  pre¬ 
tend  to  solve  such  real  problems,  which 
I  believe  can  be  solved  only  by  negotia¬ 
tion  or  by  impeachment,  and  negotia¬ 
tion,  with  constant  pressure,  is  the  prop¬ 
er  way. 

This  bill,  as  written,  either  is  nuisance 
legislation  or  it  does  not  mean  what  it 
says. 

For  instance,  the  gentleman  from  Cal¬ 
ifornia  [Mr.  Moss] ,  says  that  “We  merely 
want  to  provide  that  this  section  161  can¬ 
not  be  used  to  withhold  information.” 
He  did  not  say  a  word  about  the  following 
words  in  the  bill — “limiting  the  avail¬ 
ability  of  records  to  the  public.”  So  that 
if  you  are  only  going  to  put  in  what  he 
says,  you  are  going  to  prohibit  the  with¬ 
holding  of  information,  but  you  are  not 
going  to  prohibit  any  limitation  on  the 
availability  of  public  records.  But  that 
is  not  the  way  the  bill  reads.  By  enact¬ 
ing  this  bill  as  proposed,  you  pose  such 
questions  as  these,  in  providing  unlimit¬ 
ed  public  access  to  records.  What  about 
office  files?  What  about  desk  drawers? 
What  about  going  in  day  and  night? 
What  about  going  in  during  the  noon 
hour?  Can  the  head  of  a  department 
make  any  regulations  limiting  public 
availability  in  any  way  or  at  any  time 
if  this  bill  passes  in  its  present  form? 

In  the  original  part  of  section  161 
there  is  provided  authority  to  make  reg¬ 
ulations  for  custody,  use  and  preserva¬ 
tion  of  records,  papers  and  property.  If 
that  cannot  be  used  to  limit  the  avail¬ 
ability  of  records  to  the  public  at  any 
time,  and  regardless  of  circumstances, 
then  the  public  would  have  the  right  to 
those  files  and  desks  any  old  time,  day  or 
night.  How  could  you  run  an  office  un¬ 
der  such  conditions?  And  if  you  say  that 
is  not  what  the  bill  provides,  you  are 
merely  saying  that  this  bill  does  not 
mean  what  it  says.  The  Hoffman 
amendment  provides  that  this  bill  will 
then  mean  just  what  its  proponents  say 
it  means ;  that  is,  take  out  the  possibility 
that  it  will  be  used  one  way  or  another 
in  this  longstanding  debate  about  how 


the  public  can  best  maintain  the  right 
to  know  about  the  public  business. 

I  support  the  Hoffman  amendment. 

Mr.  MEADER.  Mr.  Chairman,  I  rise 
in  support  of  the  amendment. 

Mr.  Chairman,  this  is  an  alternate 
method  of  trying  to  get  at  the  same  thing 
that  my  amendment  proposes  but  doing 
it  in  a  somewhat  different  way. 

During  the  debate  in  committee,  sug¬ 
gestions  were  made  by  several  of  the 
members  of  the  committee.  Unfortu¬ 
nately  the  gentleman  from  California, 
the  author  of  the  bill,  was  not  present, 
and  we  could  not  arrive  at  any  agree¬ 
ment.  I,  at  that  time,  suggested  arriv¬ 
ing  at  the  same  result  by  saying  that 
this  section  does  not  authorize  or  pro¬ 
hibit  withholding  information,  and  I 
was  roundly  condemned  in  the  press  for 
trying  to  scuttle  the  bill. 

As  a  matter  of  fact,  I  was  not  trying 
to  scuttle  the  bill,  I  was  trying  to  do 
exactly  what  the  author  of  the  bill  said 
it  was  supposed  to  do,  which  was  to 
eliminate  section  161  as  a  basis  for  re¬ 
fusing  information  to  the  public.  It  was 
not  intended  or  at  least  the  bill  was  not 
presented  to  the  committee  as  giving 
any  rights  to  the  public.  All  the  bill 
was  supposed  to  do  was  to  take  away 
from  public  officials  a  crutch  they  had 
been  using  up  to  this  time  wrongfully, 
in  the  opinion  of  the  committee.  That 
is  exactly  what  the  Hoffman  amend¬ 
ment  would  do  and  that  is  exactly  what 
my  amendment  would  do,  that  is,  say 
that  section  161  just  has  nothing  to  do 
with  secrecy  or  withholding  informa¬ 
tion  from  the  public  one  way  or  the 
other.  It  would  not  vitiate  the  purpose 
of  the  bill  as  it  has  been  presented  to 
the  committee  and  been  presented  to 
the  House  this  afternoon,  namely,  that 
we  just  wanted  to  prevent  a  practice 
which  has  grown  up  of  misusing  and 
misinterpreting  section  161  of  the- Re¬ 
vised  Statutes. 

I  think  the  amendment  ought,  to  be 
adopted  and  we  ought  not  to  rely  on 
debate,  particularly  when  in  the  debate 
the  author  of  the  bill  says  this  would 
prevent  the  accomplishment  of  the  pur¬ 
pose  of  the  bill.  Then  it  must  be  that 
the  purpose  of  the  bill  is  to  give  the  pub¬ 
lic  the  right  to  get  information,  not¬ 
withstanding  other  statutes  that  may  be 
on  the  books. 

I  think  there  has  been  too  much  con¬ 
fusion  here.  We  ought  to  write  into  the 
bill  clear  language.  I  think  my  lan¬ 
guage  is  a  little  bit  better,  but  I  am 
going  to  support  the  amendment  offered 
by  the  gentleman  from  Michigan  [Mr. 
Hoffman]. 

Mr.  FASCELL.  Mr.  Chairman,  I  rise 
in  opposition  to  the  amendment. 

Mr.  Chairman,  if  any  confusion  has 
been  brought  about  it  has  been  brought 
about  by  the  attempt  to  put  amend¬ 
ments  on  this  bill.  The  very  language 
of  the  amendment  now  before  the  Com¬ 
mittee  in  itself  raises  a  great  many  ques¬ 
tions  dealing  with  the  power  and  the 
prerogatives  of  the  head  of  the  depart¬ 
ment,  which  is  the  very  thing  the  pro¬ 
ponents  of  the  amendment  say  they  do 
not  wish  to  affect  in  any  way,  because 
the  amendment  raises  a  presupposition 
by  virtue  of  the  language  that  the  head 
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of  the  department  shall  not  have  the 
right  to  issue  information. 

The  only  correct  interpretation  of  the 
existing  law  is  that  the  head  of  the  de¬ 
partment,  by  Congress,  has  been  given 
the  right  to  prescribe  rules  and  regula¬ 
tions  dealing  with  the  custody,  use,  and 
preservation  of  the  records.  Then  to 
combat  the  evidence  that  that  statute 
has  been  used  as  authority  to  withhold 
the  information  you  state  by  this  bill 
that  this  section  amended  hereby  shall 
not  be  used  as  authority  to  withhold  in¬ 
formation.  But  if  you  adopt  the  proviso 
in  the  amendments  which  are  suggested, 
you  raise  the  contrary  presumption, 
that  he  shall  not  have  the  right  to  make 
the  information  and  records  available. 
This  is  why  the  amendment  should  be' 
defeated. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  Michigan  [Mr.  Hoffman]. 

The  amendment  was  rejected. 

Mr.  MEADER.  Mr.  Chairman,  I  offer 
an  amendment. 

The  Clerk  read  as  follows: 

Amendment  offered  by  Mr.  Meader:  Strike 
out  “by”  in  line  4  and  all  that  follows  down 
through  the  end  of  line  7  and  insert  in  lieu 
thereof  the  following:  “by  striking  out  the 
period  at  the  end  of  the  section  and  inserting 
in  lieu  thereof  a  colon  and  the  following: 

‘ Provided ,  That  no  regulation  shall  be  pre¬ 
scribed  under  this  section  authorizing  or 
directing  the  withholding  of  information 
from  the  public  or  limiting  the  availability 
of  records  to  the  public.’  ” 

Mr.  MEADER.  Mr.  Chairman,  I  have 
discussed  this  amendment  at  some  length 
in  general  debate  and  I  do  not  propose 
again  to  go  into  detail  on  the  advantages 
of  using  this  language  to  accomplish  the 
objective  of  the  Moss  bill. 

I  do,  however,  want  to  suggest  one 
additional  reason,  if  any  should  be  nec¬ 
essary,  why  we  should  use  the  clearest 
language  we  can  find.  I  think  we  should 
use  clear  language  on  its  own  merits. 
But,  if  this  language  could  be  interpreted 
the  way  I  have  suggested  as  affecting 
more  than  section  161,  there  would  be 
an  additional  reason  for  a  veto  of  this 
legislation. 

I  might  say  that  the  impression  has 
been  given  here  by  reference  to  testimony 
of  the  Attorney  General  before  the  other 
body  that  the  Attorney  General  is  not 
opposed  to  this  legislation.  I  might  say 
for  the  information  of  the  membership 
that  the  Attorney  General  has  blown 
both  hot  and  cold  on  this  issue.  It  ap¬ 
peared  that  apparently  he  had  not  done 
his  homework  very  well  the  first  time 
he  appeared  before  the  Senate  commit¬ 
tee,  and  he  got  the  proposed  legislation 
mixed  up  with  executive  privilege, 
which  he  thinks  is  a  great  thing,  and 
which  I  do  not  think  exists.  He  said 
he  did  not  care  whether  we  passed  this 
law  or  the  companion  Senate  measure 
so  long  as  it  was  made  clear  that  it  did 
not  interfere  with  executive  privilege. 

Mr.  HOFFMAN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MEADER.  I  yield. 

Mr.  HOFFMAN.  Was  he  not  also 
counsel  for  the  Truman  Committee 
where  I  understand  there  was  a  little 
difference  of  opinion — but,  did  he  not 
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also  give  you  to  understand  that  the  De¬ 
partments  were  standing  on  the  con¬ 
stitutional  rights  given  to  the  executive 
department  and  did  he  not  the  other  day 
when  they  called  him  back  before  the 
Hennings  committee  just  tell  them  that 
he  was  not  coming  and  that  he’  had  al¬ 
ready  been  there? 

Mr.  MEADER.  Yes.  And,  after  he 
got  back  to  the  department,  some  of  the 
boys  must  have  jogged  him  up  a  little 
bit,  because  then  he  sent  a  letter  to  the 
committee  and  the  first  sentence  in  the 
second  paragraph  is  significant.  He  said 
“section  161  is  a  legislative  expression 
and  recognition  of  the  executive  privi¬ 
lege.”  Well,  there  really  is  a  strained 
interpretation,  if  I  ever  heard  of  one. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
make  the  point  of  order  that  the  Com¬ 
mittee  is  not  in  order. 

The  CHAIRMAN.  The  Committee  will 
be  in  order. 

Mr.  HOFFMAN.  Mr.  Chairman,  a 
parliamentary  inquiry,  if  I  may. 

The  CHAIRMAN.  The  gentleman  will 
state  his  parliamentary  inquiry. 

Mr.  HOFFMAN.  Mr.  Chairman,  in 
the  opinion  of  the  Chair,  could  we  get 
through  more  quickly  if  we  had  order? 

The  CHAIRMAN.  The  Chair  agrees 
with  the  gentleman.  The  Committee 
will  be  in  order. 

Mr.  MEADER.  Mr.  Chairman,  the 
Attorney  General  went  on  then  in  his 
letter  to  quote  the  authorities  that  my 
friend,  the  gentleman  from  Michigan 
[Mr.  Hoffman],  has  quoted  freely  in  the 
debate,  namely,  the  Speaker  and  the  ma¬ 
jority  leader  of  the  House,  but  he  winds 
up  his  letter  and  says :  “For  the  reasons 
stated,  I  am  opposed  to  the  enactment 
of  S.  921  and  H.  R.  2148.” 

The  administration,  therefore,  is  on 
record  as  opposing  this  legislation,  if 
the  Attorney  General  speaks  for  the  ad¬ 
ministration  in  this  field.  I  have  no 
other  information  on  what  may  befall 
this  legislation  if  it  gets  through  both 
the  House  and  the  Senate,  but  I  say  let 
us  not  run  the  risk  of  having  it  vetoed 
by  having  fuzzy  language  in  the  bill  and 
passing  a  bill  that  could  be  vetoed  on 
that  ground  alone.  Let  us  make  our 
language  as  sharp  and  skillful  as  we  can. 
Therefore,  Mr.  Chairman,  I  urge  the 
adoption  of  my  amendment. 

The  CHAIRMAN.  For  what  purpose 
does  the  gentleman  from  California  [Mr. 
Moss]  rise? 

Mr.  MOSS.  Mr.  Chairman,  I  wonder 
if  we  might  arrive  at  some  agreement 
limiting  debate  on  the  pending  amend¬ 
ment. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
want  5  minutes  or  a  part  of  5  minutes 
anyway. 

Mr.  MOSS.  How  about  dividing  that 
time  between  the  two  of  us? 

Mr.  HOFFMAN.  Providing  you  use  1 
minute;  yes. 

Mr.  MOSS.  If  the  gentleman  will 
agree  to  an  equal  division  of  time,  I 
think  we  can  adequately  cover  the  points 
that  need  to  be  covered. 

Mr.  HOFFMAN.  Mr.  Chairman,  I 
have  been  holding  the  short  end  for  3 


years  now.  Would  the  gentleman  give 
me  4  minutes? 

Mr.  MOSS.  Can  we  make  it  8  min¬ 
utes  then? 

Mr.  HOFFMAN.  Yes,  all  right. 

Mr.  MOSS.  Mr.  Chairman,  I  ask 
unanimous  consent  that  debate  on  this 
amendment  and  all  amendments  there¬ 
to  be  limited  to  8  minutes. 

The  CHAIRMAN.  Is  there  objection 
to  the  request  of  the  gentleman  from 
California? 

Mr.  HOFFMAN.  Mr.  Chairman,  a 
parliamentary  inquiry.  That  does  not 
preclude  motions  to  strike  the  enacting 
clause;  does  it? 

,  The  CHAIRMAN.  The  gentleman’s 
request  pertains  only  to  limiting  de¬ 
bate  on  the  pending  amendment  and  all 
amendments  thereto. 

Mr.  GROSS.  Mr.  Chairman,  a  parlia¬ 
mentary  inquiry. 

The  CHAIRMAN.  The  gentleman  Will 
state  his  parliamentary  inquiry. 

Mr.  GROSS.  Mr.  Chairman,  does  that 
mean  the  time  will  be  divided  between 
the  two  gentlemen  equally? 

The  CHAIRMAN.  The  Chair  will  di¬ 
vide  the  time. 

Is  there  objection  to  the  request  of  the 
gentleman  from  California? 

There  was  no  objection. 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  Michigan  for  4 
minutes. 

Mr.  HOFFMAN.  Mr.  Chairman,  I  as¬ 
sumed  that  the  opposition  to  the  amend¬ 
ment  would  speak  after  the  amendment 
was  offered. 

Mr.  MOSS.  Mr.  Chairman,  I  am  in 
agreement  with  the  gentleman  that  the 
opposition  to  the  bill  would  speak  at  this 
point. 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  Michigan  [Mr. 
Hoffman]  . 

(Mr.  HOFFMAN  asked  and  was  granted 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  HOFFMAN.  Mr.  Chairman,  one 
reason  why  I  wanted  to  expedite  the 
hearings  is  so  that  the  chairman  of  the 
Armed  Services  Committee,  Mr.  Vinson, 
who  is  waiting  to  speak  and  who  is  in  a 
hurry  might  today  give  us  the  benefit  of 
his  wisdom  and  experience.  But  you 
have  just  seen  the  way  the  subcommit¬ 
tee  handles  things.  It  has  been  that 
way  for  almost  3  years  on  this  commit¬ 
tee.  There  are  three  members  of  the 
subcommittee  and  I  am  the  only  Re¬ 
publican.  So  I  take  what  they  give  me. 

The  only  purpose  now  is  to  support 
the  amendment  offered  by  the  gentle¬ 
man  from  Michigan  [Mr.  Meader], 
which  is  similar  to  the  one  offered  by  me 
and  rejected.  It  is  quite  true  that  in 
the  committee  hearings  the  gentleman 
from  Florida  [Mr.  Fascell]  and  the  gen¬ 
tleman  from  California  [Mr.  Moss]  both 
expressly  stated  with  reference  to  those 
amendments  that  the  purpose  of  H.  R. 
2767  was  not  to  make  available  all  in¬ 
formation,  or  as  their  expert  witness, 
Dr.  Cross,  is  quoted  on  page  12  of  the 
committee  report:  • 

it— 


The  bill- 

does  not  require  the  giving  out  of  all  in¬ 
formation. 

Now,  if  that  be  true,  if  the  bill  they 
brought  in,  H.  R.  2767,  does  not  require 
the  giving  out  of  information  as  the 
three  have  expressly  stated  during  the 
committee  hearings,  then  why  not  write 
the  provision  into  the  bill,  as  the  gentle¬ 
man  from  Michigan  [Mr.  Meader]  pro¬ 
poses  to  do?  Any  reason  at  all?  I  can¬ 
not  see  any.  If  they  meant  what  they 
said,  as  the  gentleman  from  Michigan 
[Mr.  Meader]  said,  why  compel  those 
who  are  interested  to  go  back  to  the  de¬ 
bates?  Why  not  put  it  “black  on  white” 
in  the  law,  as  the  farmer  used  to  say? 

I  yield  back  the  remainder  of  my  time, 
Mr:  Chairman. 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  California  [Mr. 
Moss]. 

Mr.  MOSS.  Mr.  Chairman,  most  of 
the  previous  comments  apply  here.  I 
realize  the  gentleman  from  Michigan 
[Mr.  Meader]  is  seriously  concerned.  He 
has  made  many  contributions  to  the  work 
of  this  subcommittee.  This  is  an  in¬ 
stance  where  we  are  in  disagreement. 
In  his  judgment  his  language  is  desir¬ 
able  to  clarify.  It  is  my  conviction  that 
it  would  only  confuse,  because  it  would  go 
directly  to  the  authority  to  issue  regula¬ 
tions,  regardless  of  the  other  legal  au¬ 
thority  upon  which  the  regulation  might 
rely.  I  do  not  think  it  would  in  any  way 
contribute  to  clarification.  But  in  recog. 
nition  of  the  very  sincere  feeling,  the 
committee  on  page  12  of  the  report  put 
in  language  which,  in  my  judgment,  was 
not  necessary,  but  it  was  put  in  out  of  an 
abundance  of  caution  to  overcome  the 
problem  of  the  gentleman  from  Mich¬ 
igan  [Mr.  Meader]  ; 

The  application  of  this  amendment  is 
limited  to  Revised  Statutes  161  (5  U.  S.  C.  22) 
and  should  not  be  construed  as  repealing  or 
amending  any  other  statute  which  may  au¬ 
thorize  the  withholding,  restricting,  or  limit¬ 
ing  the  availability  of  information  or  records 
to  the  public. 

I  believe  that  is  abundantly  clear,  and 
that  the  language  contained  in  the  bill  as 
it  is  before  us  is  sufficiently  clear,  with¬ 
out  this  amendment.  I  repeat,  in  my 
judgment  it  would  confuse  rather  than 
clarify. 

I  ask  for  a  vote  on  the  amendment. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentle¬ 
man  from  Michigan  [Mr.  Meader]. 

The  amendment  was  rejected. 

Mr.  HYDE.  Mr.  Chairman,  I  offer  an 
amendment  which  I  send  to  the  desk. 

The  Clerk  read  as  follows; 

Amendment  offered  by  Mr.  Hyde  of  Mary¬ 
land:  On  page  1,  line  6,  after  the  word 
“information”  insert  the  words  “and  rec¬ 
ords”;  and  after  the  word  “public”  strike 
out  the  rest  of  line  6  and  all  of  line  7  and 
insert  in  lieu  thereof  the  words  “in  a  man¬ 
ner  not  inconsistent  with  law.” 

The  CHAIRMAN.  The  gentleman 
from  Maryland  [Mr.  Hyde]  is  recog¬ 
nized. 

(Mr.  HYDE  asked  and  was  given  per¬ 
mission  to  revise  and  extend  his  re¬ 
marks.) 
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Mr.  HYDE.  Mr.  Chairman,  my 
amendment  would  make  the  present  bill 
read  this  way,  starting  with  the  new  lan¬ 
guage  on  line  5 : 

This  section  does  not  authorize  withhold¬ 
ing  information  and  records  from  the  public 
in  a  manner  not  inconsistent  with  law. 

The  purpose  of  the  amendment  is 
twofold:  first,  to  clear  up  what  many  of 
us  see  as  an  ambiguity  in  the  present 
language;  and,  second,  as  to  the  purpose 
to  be  accomplished  by  this  bill,  to  ex¬ 
press  the  intent  of  the  committee  exact¬ 
ly  as  the  committee  has  expressed  it. 

The  ambiguity  is  this:  In  the  present 
language  the  last  phrase  reads,  “or 
limiting  the  availability  of  records  to  the 
public.’’ 

Many  of  us  fear  that  if  the  head  of  a 
department  under  the  present  language 
of  the  law  attempts  to  adopt  regulations 
that  he  will  still  be  permitted  to  do,  and 
those  regulations  in  any  way  limit  the 
availability  of  the  records,  then  his  reg¬ 
ulations  would  be  declared  invalid. 

The  committee  says  that  is  not  what 
it  intends  to  do.  The  committee  says 
it  does  not  intend  in  any  way  to  change 
the  present  law;  it  simply  wants  to  make 
clear  that  records  and  information  shall 
be  available. 

So  instead  of  saying  “limiting  the 
availability  of  records,”  I  suggest  that 
we  say  “This  section  does  not  authorize 
the  withholding  of  information  and  rec¬ 
ords.” 

That  is  the  way  I  propose  to  clear  up 
what  many  of  us  see  as  an  ambiguity. 
Then  to  express  the  intent:  the  com¬ 
mittee  says  this,  namely,  not  to  affect 
any  other  law  on  the  books  with  respect 
to  information  which  is  restricted,  add, 
after  the  word  “public”  the  words  “in  a 
manner  not  inconsistent  with  law.” 

The  committee  says  that  is  what  it 
wants  to  do,  but  I  have  some  fear  in 
view  of  many  court  decisions,  of  leaving 
the  question  up  in  the  air  as  to  what 
Congress  intends  to  do.  We  will  pass 
a  piece  of  legislation  and  say  there  is  not 
going  to  be  any  question  about  this,  this 
is  exactly  what  we  intend  to  do,  and 
then  we  find  that  the  courts  do  not  agree 
with  our  understanding  of  intent.  I  am 
not  questioning  the  right  of  the  courts 
to  their  own  interpretation,  but  if  we 
intend  not  to  do  anything  that  will  af¬ 
fect  the  present  law  with  respect  to  se¬ 
curity,  with  respect  to  FBI  files,  with 
respect  to  income  tax  records,  and  all 
those  things,  if  we  intend  not  to  dis¬ 
turb  those  laws,  let  us  say  so  and  not 
leave  it  up  to  interpretation  by  the 
courts;  because  we  have  found,  no  mat¬ 
ter  how  much  we  express  our  intent  in 
committee,  in  reports,  or  on  the  floor  of 
the  House,  or  even  where  it  is  expressed 
in  the  law  itself,  that  the  court  may  or 
may  not  follow  the  report  and  the  Con¬ 
gressional  Record;  so  I  submit,  Mr. 
Chairman,  that  all  my  amendment 
does — and  I  want  to  reemphasize  the  fact 
that  I  am  in  complete  sympathy  with 
what  the  committee  is  attempting  to  do 
here — all  my  amendment  does  is  to  clear 
up  an  ambiguity  and  to  express  in  un¬ 
mistakable  language  the  intent  which  the 
gentleman  from  California  and  the  gen¬ 
tleman  from  Florida  have  said  repeated¬ 
ly  on  the  floor  this  afternoon  that  they 


have,  to  put  it  in  language  which  can¬ 
not  be  mistaken. 

Mr.  MEADER.  Mr.  Chairman,  will  the 
gentleman  yield  ?  . 

Mr.  HYDE.  I  yield. 

Mr.  MEADER.  It  may  be  very  clear 
to  the  gentleman,  but  he  has  so  many 
double  negatives  in  his  amendment  that 
I  think  he  could  cut  out  a  couple  and 
come  up  with  the  same  result. 

Mr.  HYDE.  I  will  read  it  again  to  the 
gentleman  and  I  am  sure  when  the  gen¬ 
tleman  hears  it,  it  will  be  clear  to  him: 

This  language  does  not  authorize  withhold¬ 
ing  of  information  and  records  in  any  manner 
not  inconsistent  with  law. 

That  seems  to  be  simple  language  and 
also  repeats  some  of  the  same  language 
that  is  already  in  the  section.  The  first 
sentence  of  the  section  authorizes  the 
head  of  the  department  to  prescribe  regu¬ 
lations  not  inconsistent  with  law.  My 
amendment  simply  says  that  it  does  not 
authorize  him  to  withhold  information 
and  it  also  says  that  is  not  to  be  in¬ 
consistent  with  law. 

Mr.  MEADER.  Would  it  not  be  the 
same  if  the  gentleman  took  out  the  word 
“not,”  and  “in-”  in  the  phrase  “not  in¬ 
consistent”  and  say  “in  a  manner  con¬ 
sistent  with  law”? 

Mr.  HYDE.  If  the  gentleman  is  try¬ 
ing  to  confuse  my  amendment  he  is 
doing  a  good  job,  at  least  with  himself, 
it  is  obvious. 

Mr.  MOSS.  Mr.  Chairman,  I  ask 
unanimous  consent  that  all  debate  on 
the  pending  amendment  and  all  amend¬ 
ments  thereto  close  in  6  minutes. 

The  CHAIRMAN.  Is  there  objection 
to  the  request  of  the  gentleman  from 
California? 

Mr.  CURTIS  of  Missouri.  Mr.  Chair¬ 
man,  I  object. 

Mr.  MOSS.  Mr.  Chairman,  I  ask 
unanimous  consent  that  all  debate  on 
the  pending  amendment  and  all  amend¬ 
ments  thereto  close  in  10  minutes. 

The  CHAIRMAN.  Is  there  objection 
to  the  request  of  the  gentleman  from 
California? 

Mr.  JOHANSEN.  Mr.  Chairman,  I 
object. 

Mr.  MOSS.  Mr.  Chairman,  I  move 
that  all  debate  on  the  pending  amend¬ 
ment  and  all  amendments  thereto  close 
in  10  minutes. 

The  question  was  taken  ‘  and  on  a 
division  (demanded  by  Mr.  Johansen) 
there  were — ayes  57,  noes  32. 

Mr.  JOHANSEN.  Mr.  Chairman,  I 
demand  tellers. 

Tellers  were  ordered,  and  the  Chair¬ 
man  appointed  as  tellers  Mr.  Moss  and 
Mr.  Hoffman. 

The  committee  again  divided  and  the 
tellers  reported  that  there  were — ayes 
64,  noes  48. 

So  the  motion  was  agreed  to. 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  Missouri  [Mr. 
Curtis]. 

Mr.  CURTIS  of  Missouri.  Mr.  Chair¬ 
man,  I  regret  that  the  debate  was  cut 
off  on  this  amendment  giving  all  those 
wishing  to  speak  10  minutes’  time.  It  re¬ 
grettably  shows  illiberality  on  the  part 
of  the  people  who  are  trying  to  run  this 
piece  of  legislation  through.  Incident¬ 
ally,  I  happen  to  be  in  favor  of  the  pur- 
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pose  of  this  bill.  But  I  was  very  much 
interested  in  the  fact  that  when  I  took 
the  time  to  ask  questions  about  it,  in 
spite  of  the  fact  that  the  chairman  of 
the  committee,  the  gentleman  from  Cali¬ 
fornia  [Mr.  Moss]  said  that  this  thing 
had  been  carefully  considered,  when  I 
asked  the  simple  question  what  the  added 
feature  was  of  limiting  the  availability 
of  records  and  whether  that  would  not  be 
covered  by  the  language  “withholding  in¬ 
formation,”  there  was  no  answer  from 
the  side  other  than  that  they  were 
afraid  the  word  “information”  would  not 
include  “records.”  And,  that  was  the 
extent  of  it.  If  it  was  considered  as  care¬ 
fully  as  the  gentleman  from  California 
said  it  was,  then  obviously  there  is  an 
ulterior  motive  or  hidden  motive  in  using 
the  language  “limiting  the  availability  of 
records,”  because  that  is  going  to  limit 
the  housekeeping  ability  of  the  depart¬ 
ment  in  making  available,  I  may  say, 
the  information  that  might  be  In  the 
hands  of  the  executive  department.  I 
think  the  amendment  offered  by  the  gen¬ 
tleman  from  Maryland  is  a  good,  con¬ 
structive  amendment  and  will  help  this 
legislation  and  accomplish  the  very  pur¬ 
pose  which  the  members  of  the  commit¬ 
tee  say  they  are  trying  to  accomplish. 
I  hope  the  Members  will  vote  for  it. 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  Florida  [Mr. 
Fascell]. 

Mr.  FASCELL.  Mr.  Chairman,  the 
proposed  amendment  by  the  gentleman 
from  Maryland  [Mr.  Hyde]  would  make 
the  bill  read  “this  section  does  not  au¬ 
thorize  withholding  of  records.”  Now, 
if  that  does  not  impinge  upon  the  very 
authority  of  the  head  of  the  department, 
who  is  given  the  authority  under  this 
act,  I  have  not  read  the  English  lan¬ 
guage  correctly  with  respect  to  that 
section.  The  amendment  itself  then  does 
exactly  what  the  proponent  of  the 
amendment  is  seeking  to  avoid,  to  im¬ 
pinge  upon  the  right  of  the  head  of  the 
department  to  pass  or  promulgate  a 
reasonable  regulation.  The  other  por¬ 
tion  of  the  proposed  amendment  says 
“in  a  manner  not  inconsistent  with  law.” 
If  you  put  that  into  the  bill,  it  will  be 
the  second  time  in  the  same  section  that 
you  say  that  this  section  shall  not  give 
a  department  head  the  right  to  promul¬ 
gate  regulations  not  inconsistent  with 
law.  How  many  times  do  you  want  to 
say  it  before  you  believe  it?  A  dozen? 

The  CHAIRMAN.  The  Chair  recog¬ 
nizes  the  gentleman  from  Michigan 
[Mr.  Johansen]. 

Mr.  JOHANSEN.  Mr.  Chairman,  it 
seems  to  me  we  have  here  a  very  strik¬ 
ing  illustration  of  the  need  to  assert 
and  claim  the  right  to  know.  I  am 
speaking  only  for  myself,  but  there  is 
a  great  deal  that  I  feel  that  I  have  a 
right  and  a  duty  to  know  with  respect 
to  this  proposed  legislation,  and  the  suc¬ 
cessful  effort  of  the  proponents  of  this 
bill  to  cut  off  debate  and  the  right  to 
inquire  and  the  right  to  know  certainly 
raises  a  question  as  to  just  how  broad 
and  extensive  the  concern  is  over  the 
right  even  of  the  Members  of  the  Con¬ 
gress  to  know. 

There  are  a  number  of  things  I  would 
like  to  know  which  I  have  not  been  able 
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to  get  clear  In  my  own  mind.  I  would 
like  to  know  precisely  what  is  changed 
by  the  bill  itself;  what  would  be  dif¬ 
ferent  as  a  result  of  its  enactment? 

In  the  second  place,  I  would  like  to 
know  whether  this  bill,  if  enacted,  would 
compel  the  disclosure  of  information 
which  now  may  be  withheld  and  which 
the  head  of  a  department  is  now  not 
compelled  to  disclose? 

If  the  answer  to  that  question  is  that 
there  is  nothing  additional  that  would 
be  compelled  to  be  disclosed,  then  I 
would  like  to  know  precisely  what  is  the 
purpose,  what  is  the  import  and  what 
is  the  effect  of  the  enactment  of  this 
bill? 

I  would  like  to  know,  also,  if  this  bill 
is  enacted  whether  it  does  compel  the 
disclosure  of  information  not  now  re¬ 
quired,  and  if  so,  within  what  limit  that 
compulsion  extends?  And  I  would  like 
to  know  in  whom  would  be  vested  the 
authority  and  under  what  limitations 
that  authority  could  be  exercised  to  set 
the  limits  on  what  must  be  disclosed. 

These,  it  sems  to  me,  are  Pertinent 
questions  and  at  an  appropriate  timei  n 
this  debate,  in  spite  of  the  efforts  to 
limit  the  right  of  Members  of  Congress 
to  know  about  this  bill  itself,  I  intend 
to  ask  those  questions  under  circum¬ 
stances  that  will  give  the  sponsors  of 
this  bill  an  opportunity  to  answer  them. 

The  CHAIRMAN.  The  time  of  the 
gentleman  from  Michigan  [Mr.  Johan¬ 
sen]  has  expired. 

The  Chair  recognizes  the  gentleman 
from  Texas  [Mr.  Alger]. 

Mr.  ALGER.  Mr.  Chairman,  I  take 
this  time  again  to  ask  further  questions. 
I  realize  how  complicated  this  subject 
is.  Members  of  the  committee  have  had 
an  opportunity  to  study  it  and  may  have 
answers  to  questions  that  puzzle  other 
Members.  It  seems  odd,  indeed,  that 
our  time  is  cut  off,  I  might  say  to  the 
gentleman  from  California,  the  Chair¬ 
man  of  the  subcommittee,  on  a  bill  that 
has  to  do  with  secrecy,  when  we  are 
trying  to  get  information. 

I  have  two  questions.  First,  inasmuch 
as  the  gentleman  pointed  out  to  us  the 
language  at  the  bottom  of  page  12,  the 
language  of  the  final  paragraph,  there 
seems  to  be  a  conflict  as  to  its  meaning. 
How  we  are  going  to  limit  this  bill  to 
apply  only  to  section  161.  That  is  my 
first  Question. 

i  My  second  question  is,  could  it  be  that 
we  are  giving  Communists  an  oppor¬ 
tunity  to  get  into  our  committees,  peo¬ 
ple  who  are  dedicated  to  getting  infor¬ 
mation  that  they  should  not  get? 

Mr.  MOSS.  In  the  first  place,  if  it 
is  something  that  is  of  interest  to  the 
Communists,  and  that  information  is 
classified,  there  is  an  abundance  of  law 
protecting  that  and  the  language  of  the 
bill  does  not  affect  that.  The  reason  we 
know  that  we  are  dealing  with  this  sec¬ 
tion  is  because  the  language  of  the 
amendment  which  relates  to  section  161 
of  the  Revised  Statutes  says  that  this 
section  does  not  authorize  withholding. 
And  to  make  that  abundantly  clear,  in 
the  report  we  say  that  the  application  of 
this  amendment  is  limited  to  Revised 
Statutes  161,  Section  5,  U.  S.  C.  22  and 
should  not  be  construed  as  repealing 
or  amending  any  other  statute  which 


may  authorize  the  withholding,  restrict¬ 
ing,  or  limiting  of  the  availability  of 
information  or  records  to  the  public. 
We  know  it  because  it  is  very  precisely 
and  very  carefully  spelled  out  both  in 
the  language  of  the  amendment  and  the 
language  of  the  report. 

Mr.  ALGER.  I  simply  must  say  to 
the  gentleman  that  the  fojrcefulness  of 
the  language  in  the  report  is  not  so 
clearly  stated  in  the  bill. 

The  CHAIRMAN.  The  time  of  the 
gentleman  from  Texas  [Mr.  Alger]  has 
expired.  The  Chair  recognizes  the  gen¬ 
tleman  from  California  [Mr.  Moss]  to 
close  the  debate. 

Mr.  MOSS.  Mr.  Chairman,  I  want  to 
assure  the  members  of  *the  committee 
that  there  is  no  ulterior  motive  on  my 
part  in  moving  to  close  the  debate.  I 
rarely  have  been  accused  of  that. 

As  to  the  matter  of  shutting  off  the  de¬ 
bate,  it  was  agreed  by  the  majority  and 
minority  that  we  would  seek  a  one-hour 
rule.  When  it  was  indicated  by  the 
ranking  member  of  the  subcommittee 
that  he  would  desire  an  additional  hour, 
I  was  perfectly  willing  to  go  along  with 
him  and  get  him  the  extra  hour.  I 
wanted  this  debate. 

The  bill  has  been  debated  at  consider¬ 
able  length.  I  was  prepared  to  respond 
to  questions.  I  yielded  back  time  during 
general  debate  that  was  not  required  for 
the  debate.  I  think  that  the  attempt  to 
arrive  at  an  agreement  on  time  is  neither 
unusual  nor  out  of  place. 

I  think  that  this  amendment,  again, 
would  confuse  rather  than  clarify. 

I  do  not  think  it  would  do  what  its 
author  intends  it  to  do.  The  language 
of  the  bill,  in  my  judgment,  is  still  clear, 
is  still  adequate  to  do  the  job.  I  repeat, 
there  are  no  ulterior  motives.  This  rec¬ 
ord  is  very  blear.  We  have  laid  out  in 
detail  the  intent.  It  is  only  to  prevent 
the  misuse  of  this  section  for  purposes 
of  witholding  information. 

Mr.  Chairman,  I  ask  for  a  “no”  vote 
on  the  amendment. 

Mr.  JOHANSEN.  Mr.  Chairman,  I  of¬ 
fer  a  preferential  motion. 

The  Clerk  read  as  follows: 

Mr.  Johansen  moves  that  the  Committee 
do  now  rise  and  report  the  bill  back  to  the 
House  with  the  recommendation  that  the 
enacting  clause  be  stricken. 

Mr.  JOHANSEN.  Mr.  Chairman.  'I 
take  this  time  in  order  to  pursue  the 
questions  which  I  raised  in  the  2  minutes 
which  I  had.  There  is  no  intention  of 
attributing  any  ulterior  motives.  I 
came  back  from  my  district  this  morning 
in  order  to  be  present  for  the  debate 
because  of  my  serious  uncertainty  as  to 
the  merits,  the  pros  and  cons,  of  this 
issue.  I  should  like  to  repeat  to  the 
gentleman  from  California  in  all  good 
faith  and  sincerity  the  questions  which 
I  raised.  I  should  like  to  know  precisely 
what  is  changed.  In  other  words,  in  par¬ 
ticular,  what  restrictions  are  placed 
upon  the  power  of  the  department  heads 
to  issue  regulations  governing  either  the 
giving  or  the  withholding  of  informa¬ 
tion?  I  am  completely  at  a  loss  to  know 
what  is  restrained  and  what  is  permitted 
under  this  bill. 

Mr.  MOSS.  The  amendment  proposed 
by  the  committee  restores  the  intent  of 


the  Congress  that  this  be  the  statute 
upon  which  the  head  of  a  department 
shall  rely  for  the  formulation  of  rules 
and  regulations  governing  the  custody, 
use,  and  preservation  of  the  records  of 
the  department.  The  reason  the  lan¬ 
guage  is  added  that  it  is  not  authority 
for  withholding  is  that  in  3  years  of  care¬ 
ful  study  we  have  found  far  too  many  in¬ 
stances  where  executive  departments 
have  relied  upon  this  statute  as  a  clear 
authority  to  refuse  information  to  the 
public  or  to  the  Congress  itself. 

Mr.  JOHANSEN.  May  I  interrupt  the 
gentleman  at  this  point,  because  I  think 
in  my  own  mind  I  now  have  the  nub  of 
the  issue.  If  this  bill  were  adopted, 
what  discretionary  authority  does  the 
department  head  have  to  withhold  in¬ 
formation  where  it  is  not  specifically  pro¬ 
vided  by  law  that  he  must  withhold  in¬ 
formation?  Is  there  surviving  with  the 
adoption  of  this  bill  a  discretionary  au¬ 
thority  in  the  department  head  to  with¬ 
hold  information? 

Mr.  MOSS.  I  want  to  be  very  careful 
on  this  language  because  the  gentleman 
is  asking  me  if  there  is  an  inherent 
authority,  as  has  been  claimed  by  every 
Executive  from  Washington  to  Eisen¬ 
hower.  I  would  say  that  if  there  is  such 
authority,  if  there  is  that  inherent  power, 
it  is  not  affected  by  this  change  in  this 
statute.  But  I  will  not  concede  that  the 
broad  and  naked  purpose  claimed  does 
exist  in  that.  I  want  that  very  clear 
in  my  response.  If  it  exists,  it  is  not 
affected. 

Mr.  JOHANSEN.  But  the  gentleman 
does  not  concede  that  it  exists? 

Mr.  MOSS.  I  would  never  concede 
that  it  does  exist  as  broadly  as  is 
claimed. 

Mr.  JOHANSEN.  Then  let  me  phrase 
the  question  in  this  way:  What  protec¬ 
tion  does  the  department  head  have  with 
respect  to  his  sense  of  responsibility  to 
his  office  when  in  his  honest  judgment 
it  is  imperative  that  information  be  with¬ 
held,  and  yet  when  there  is  no  bestowal 
of  the  authority  by  specific  statute  so  to 
withhold  information? 

Mr.  MOSS.  There  are  78  other  statu¬ 
tory  grants  of  authority  to  withhold. 
There  are  provisions  of  the  administra¬ 
tive  procedures  code  which  permit  with¬ 
holding  for  good  cause  found  to  be  in 
the  public  interest  and  for  a  variety  of 
reasons.  We  just  do  not  want  this 
statute  to  be  cited.  It  is  cited  too  often 
and  it  does  not  give  the  authority.  It 
was  not  intended  to  give  authority  in 
this  respect.  They  have  abundant  au¬ 
thority  otherwise. 

Mr.  JOHANSEN.  Of  course,  I  will 
say  to  the  gentleman  the  question 
whether  this  was  intended  to  give  that 
authority  may  be  a  subject  of  honest  dis¬ 
pute  and  it  may  be  a  point  at  issue. 
But,  my  concern  is  why,  if  there  have 
been  specific  abuses  of  this  statute,  we 
cannot  in  proper  legislation  address  our¬ 
selves  to  those  specific  abuses  or  cate¬ 
gories  of  abuses  rather  than  seeming  by 
this  section  to  blanket  out  totally  any 
authority  under  the  statute. 

Mr.  MOSS.  One  of  the  main  reasons 
for  taking  this  as  a  first  step  is  to  get 
them  back  to  relating  their  claims  of 
authority  to  the  appropriate  statutes  and 
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not  to  use  this  as  a  catchall  for  any 
claims  that  they  may  want  to  assert. 

The  CHAIRMAN.  The  time  of  the 
gentleman  has  expired. 

Mr.  HENDERSON.  Mr.  Chairman,  I 
rise  in  opposition  to  the  motion. 

Mr.  Chairman,  I  take  this  time  to  ad¬ 
dress  one  question  and  possibly  to  ampli¬ 
fy  that  question  with  another.  The 
amendment  that  is  proposed  by  this  bill 
says  this  section  does  not  authorize  lim¬ 
iting  the  availability  of  records  to  the 
public.  I  would  like  to  ask  if  there  is 
any  other  section  of  law  or  any  other 
statute  which  does  authorize  limiting 
the  availability  of  records  to  the  public 
so  that  if  we  pass  this  bill,  the  depart¬ 
ments  of  Government  may  close  their 
doors  at  their  usual  time.  May  I  say 
that  I  ask  this  in  all  sincerity. 

Mr.  MOSS.  I  am  not  questioning  the 
gentleman’s  sincerity,  and  I  am  confi¬ 
dent  that  he  is  sincere,  and  I  will  try  to 
respond  in  the  same  way.  The  answer 
to  his  question  is — yes,  there  are  are 
many  statutes  which  clearly  restrict  the 
availability  of  records.  I  might  point 
out  that  we  are  dealing-  here  with  the 
authority  to  issue  regulations.  If  the 
only  purpose  of  the  regulation  is  to  deny 
access,  then  it  would  be  inconsistent. 
But  there  is  the  authority  for  the  de¬ 
partment  head  to  make  reasonable  rules 
and  regulations  for  the  proper  manage¬ 
ment,  maintenance,  and  preservation  of 
his  records.  We  are  only  trying  to  see 
that  this  is  not  the  crutch  they  grab  to 
withhold  information.  But  there  are 
many,  many  statutory  grants  of  author¬ 
ity,  and  I  will  get  permission  to  include 
them  in  the  Record  when  we  are  in  the 
House.  These  many  statutory  grants  of 
authority  specifically  confer  the  author¬ 
ity  to  withhold  records.  I  know  of  no 
improper  kind  or  type  of  information;  I 
know  of  no  information  which  could  be 
damaging  or  prejudicial  to  any  proper 
interest  which  would  be  made  available 
by  this. 

Mr.  HENDERSON.  I  thank  the  gen¬ 
tleman.  I  just  want  to  raise  this  ques¬ 
tion  because  we  are  dealing  here  with 
the  section  of  law  which  gives  the  heads 
of  departments  authority  to  prescribe 
regulations  not  inconsistent  with  law  for 
the  government  of  that  department,  and 
it  would  seem  to  me  that  the  access  of  the 
records  and  the  time  in  which  they  may 
be  examined  is  a  part,  and  a  very  proper 
part,  of  that  regulation.  In  amending 
that  very  section  by  saying  that  this 
section  does  not  authorize  limiting  the 
availability  of  records  to  the  public,  I 
want  to  be  very,  very  sure  that  we  are 
not  doing  something  that  we  did  not 
have  in  mind  to  do. 

Mr.  CURTIS  of  Missouri.  Mr.  Chair¬ 
man,  will  the  gentleman  yield? 

Mr.  HENDERSON.  I  yield. 

Mr.  CURTIS  of  Missouri.  I  think  the 
gentleman  is  hitting  the  right  point,  and 
the  gentleman  from  California,  I  believe, 
misunderstood  what  the  question  was. 
It  was  not  a  question  whether  or  not 
there  are  statutes  that  limit  access  to 
records  like  the  Bureau  of  Internal 
Revenue,  but  where  the  records  are  sup¬ 
posed  to  be  available  whether  there  is 
anything  in  this  proposed  bill  that  would 
forbid  a  department  to  say,  “You  cannot 


come  in  after  5  o’clock.”  Or,  set  up  reg¬ 
ular  housekeeping  rules  in  regard  to  the 
inspection  of  these  records.  I  submit 
the  way  you  have  worded  it  “limiting  the 
availability”  would  actually  interfere  and 
tamper  with  the  orderly  housekeeping 
procedures  of  the  departments.  Am  I 
not  right?  Is  not  that  the  point  the 
gentleman  makes? 

Mr.  HENDERSON.  That  is  correct. 

Mr.  MOSS.  This  does  not  deny  the 
right  for  the  formulation  of  appropriate 
rules  and  regulations  for  the  orderly  use 
and  access  to  records.  Regulation  for 
the  purpose  of  withholding  is  not  per¬ 
mitted  under  the  language. 

Mr.  HENDERSON.  I  thank  the  gen¬ 
tleman. 

Mr.  JOHANSEN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  HENDERSON.  I  yield. 

Mr.  JOHANSEN.  During  my  colloquy 
with  the  gentleman  I  understood  him 
to  say  this  would  be  the  first  step  toward 
the  elimination  of  abuses  of  security  and 
so  on.  I  am  curious  to  know  the  import 
of  that  first  step.  What  is  the  second 
or  third  step?  What  is  implied? 

Mr.  MOSS.  If  the  gentleman  wishes 
me  to  respond  I  would  be  happy  to  do 
so.  For  one  thing,  there  is  an  abundance 
of  evidence  in  many  hearings  that  the 
privilege  to  classify  is  being  widely 
abused;  is  being  used  as  a  means  of  cov¬ 
ering  up  information  which  has  abso¬ 
lutely  no  bearing  on  the  security  of  this 
Nation.  We  are  going  to  go  into  that 
further,  and  perhaps  try  to  overcome 
some  of  the  problems  inherent  there. 
There  are  many  specific  statutes  which 
we  wish  to  examine,  and  at  the  proper 
time  we  will  report  to  the  House  and  sug¬ 
gest  legislation. 

The  CHAIRMAN.  The  time  of  the 
gentleman  has  expired. 

The  question  is  on  the  preferential 
motion  offered  by  the  gentleman  from 
Michigan  [Mr.  Johansen!. 

The  motion  was  rejected. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentle¬ 
man  from  Maryland  [Mr.  Hyde]. 

The  question  was  taken;  and  on  a 
division  (demanded  by  Mr.  Hyde)  there 
were — ayes  47,  noes  79. 

So  the  amendment  was  rejected. 

Mr.  GRIFFIN.  Mr.  Chairman,  I 
offer  an  amendment. 

The  Clerk  read  as  follows; 

Amendment  offered  by  Mr.  Griffin:  On 
page  1,  line  7,  strike  out  the  period  at  the 
end  of  line  7  and  insert  a  semicolon  and 
add:  • 

“Provided,  That  this  section  shall  not  be 
construed  as  repealing  or  amending  any 
other  statute  which  may  authorize  the  with¬ 
holding,  restricting,  or  limiting  the  avail¬ 
ability  of  information  or  records  to  the 
public.” 

Mr.  GRIFFIN.  Mr.  Chairman,  the 
Members  recognize  the  substance  of  this 
amendment  as  the  language  read  several 
times  by  the  gentleman  from  California 
[Mr.  Moss]  which  appears  on  page  12 
of  the  report.  This  is  the  language 
which  he  said  expresses  the  clear  intent 
of  the  committee  that  this  section  shall 
not  repeal  or  amend  any  other  statutes 
which  may  authorize  the  limiting  or  re¬ 
stricting  of  information. 


Ordinarily  I  would  not  offer  such  an 
amendment  because  I  would  not  think 
such  an  amendment  would  be  necessary, 
but  in  view  of  the  fact  that  the  amend¬ 
ment  offered  by  the  gentleman  from 
Michigan  [Mr.  Meader]  was  voted  down 
and  because  of  remarks  of  Members  like 
the  gentleman  from  Texas  [Mr.  Alger] 

I  believe  it  is  now  highly  desirable  that 
we  write  into  the  statute  itself,  and 
make  it  clear  so  no  court  can  misunder¬ 
stand,  that  we  do  not  intend  to  repeal, 
amend,  or  in  any  way  affect  any  other 
statute. 

The  only  argument  which  the  propo¬ 
nents  of  this  bill  could  possibly  offer  in 
opposition  would  be  that  this  amend¬ 
ment  is  unnecessary.  Whether  or  not 
such  an  amendment  is  necessary  is  now 
a  matter  of  debate ;  at  any  rate,  it  would 
do  no  harm,  and  it  does  not  in  any  way 
change  the  intent  or  purpose  of  the 
statute  that  is  before  the  committee. 

I  favor  H.  R.  2767  and  intend  to  vote 
for  it.  However,  I  believe  my  clarifying 
jamendment  should  be  adopted. 

Mr.  JOHANSEN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  GRIFFIN.  I  yield. 

Mr.  JOHANSEN.  The  gentleman  is 
certainly  correct  that  apparently  the 
committee  in  adopting  the  majority  re¬ 
port  felt  it  was  necessary  to  give  this 
assurance. 

Mr.  GRIFFIN.  That  is  right  Ordi¬ 
narily  I  would  think,  that  since  the  lan¬ 
guage  is  in  the  committee  report,  that 
should  be  sufficient;  but  in  view  of  all 
the  discussion  and  controversy  I  now  be¬ 
lieve  it  would  be  well  to  erase  all  doubt 
and  write  the  language  into  the  statute. 

Mr.  JOHANSEN.  Inasmuch  as  it  was 
felt  necessary  to  offer  this  assurance  in 
the  committee  report,  does  the  gentle¬ 
man  see  any  plausible  reason  for  oppos¬ 
ing  the  spelling  out  of  the  assurance  in 
an  amendment? 

Mr.  GRIFFIN.  I  cannot  imagine  what 
it  would  be. 

Mr.  FASCELL.  Mr.  Chairman,  I  rise 
in  opposition  to  the  amendment. 

Mr.  Chairman,  I  do  not  know  how 
many  times  you  would  wish  to  ascertain 
for  yourself  the  effect  of  legislation  by 
language  in  the  legislation  itself.  If  we 
are  talking  about  draftsmanship,  then 
let  us  look  at  the  draftsmanship  with 
respect  to  the  act. 

How  cautious  do  you  want  to  get?  Hotfr 
many  times  do  you  want  to  repeat  in  the 
law  that  the  language  amending  this 
particular  section  does  not  affect  any 
other  general  statute? 

Mr.  Chairman,  the  section  now  reads: 

That  the  rules  and  regulations  which  may 
be  promulgated  by  a  department  head  shall 
not  be  inconsistent  with  law. 

How  in  the  world  can  you  say  it  in  any 
other  way?  Why  add  another  proviso 
which  says  the  same  thing?  I  have 
enough  pride  as  an  attorney,  and  I  think 
other  Members  who  are  attorneys  have, 
too,  not  to  do  that. 

If  we  want  to  be  supercautious  about 
the  matter  for  no  other  reason  than  to 
satisfy  a  request,  the  language  in  the  re¬ 
port  on  page  12  is  intended  to  show  the 
intent.  I  daresay  there  is  not  a  lawyer 
here  who  can  produce  a  case  in  which  the 
amendment  to  a  section  of  law  which 


1958 


CONGRESSIONAL  RECORD  —  HOUSE 


5889 


specifically  provides  that  nothing  can  be 
done  under  that  section  inconsistent 
With  law,  which  holds  that  such  an 
amendment  amends  other  general  law. 
It  just  is  not  the  law,  and  it  is  not  good 
legislative  procedure  to  keep  adding  pro¬ 
visos  which  have  the  same  intent  as  the 
basic  legislation.  That  is  why  the 
amendment  should  be  defeated. 

The  record  is  abundantly  clear;  the 
language  of  the  statute  speaks  for  itself ; 
the  report  speaks  for  itself;  the  debate 
on  this  issue  is  abundantly  clear  that  we 
do  not  modify  any  other  existing  general 
statute,  and  there  is  absolutely  no  neces¬ 
sity  for  this  House  to  write  another 
proviso  saying  the  same  thing  in  the  bill. 

Mr.  JOHANSEN.  Mr.  Chairman,  I 
rise  in  support  of  the  amendment  simply 
to  point  out  that  the  provision  referred 
to  by  the  gentleman  from  Florida  in  sec¬ 
tion  161  relates  to  the  actions  or  promul¬ 
gations  of  the  head  of  a  department;  and 
if  I  understand  the  amendment  offered 
by  the  gentleman  from  Michigan,  it  re¬ 
lates  to  the  legislative  act,  to  the  act  of 
Congress.  I  am  not  a  lawyer,  but  in  my 
best  judgment  those  are  two  entirely 
different  things;  and  as  I  understand  the 
question  as  to  how  cautious  we  want  to 
be,  when  it  comes  to  safeguarding  the 
secrets  of  the  Nation  that  involve  the 
security  of  this  Nation,  I  know  there  is 
no  Member  of  this  House  who  wants  to  be 
other  than  completely  certain  even  if  it 
involves  being  repetitious. 

Mr.  GRIFFIN.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  JOHANSEN.  I  yield. 

Mr.  GRIFFIN.  I  want  to  underscore 
what  the  gentleman  from  Michigan  [Mr. 
Johansen]  said,  that  when  the  gentle¬ 
man  from  Florida  [Mr.  Fascell]  referred 
to  the  phrase  “not  inconsistent  with 
law,”  I  say  we  are  interested  in  what  this 
statute  is  going  to  mean. 

Mr.  JOHANSEN.  And  without  it 
there  might  be  misunderstanding. 

Mr.  GRIFFIN.  That  is  right;  it  does 
not  necessarily  cover  the  other  point 
at  all. 

Mr.  MOSS.  Mr.  Chairman,  I  merely 
want  to  ask  that  the  amendment  be  de¬ 
feated.  I  think  it  is  completely  unneces¬ 
sary. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentleman 
from  Michigan  [Mr.  Griffin]  . 

The  question  was  taken;  and  on  a  di¬ 
vision  (demanded  by  Mr.  Griffin)  there 
were  ayes  63,  noes  87. 

So  the  amendment  was  rejected. 

Mr.  HOFFMAN.  Mr.  Chairman,  I  of¬ 
fer  an  amendment. 

The  Clerk  read  as  follows : 

Amendment  offered  by  Mr.  Hoffman:  On 
page  1,  line  7,  after  the  word  “public”  strike 
out  the  period,  insert  a  comma,  and  add 
“nor  does  it  limit  any  constitutional  privi¬ 
lege.” 

(Mr.  HOFFMAN  asked  and  was  given 
permission  to  revise  and  extend  his 
remarks.) 

Mr.  HOFFMAN.  Mr.  Chairman,  this 
amendment  came  up  from  the  Depart¬ 
ment  of  Justice.  Perhaps  it  would  not 
have  been  offered,  no  matter  the  source 
from  which  it  came,  had  it  not  been  for 
the  statement  of  the  gentleman  from 
California  [Mr.  Moss]  when  he  ex¬ 


pressed  the  opinion,  if  my  understand¬ 
ing  is  correct,  just  a  few  moments  ago 
that  he  had  some  doubt  about  the  con¬ 
stitutional  authority  of  the  executive 
departments  to  control  their  own  rec¬ 
ords.  Sure  we  cannot  limit  the  author¬ 
ity  given  other  departments  by  the  Con¬ 
stitution,  but  we  act  and  talk  on  the 
thought  we  could. 

Mr.  MOSS.  Mr.  Chairman,  I  rise  in 
opposition  to  the  amendment  offered  by 
the  gentleman  from  Michigan  [Mr. 
Hoffman]. 

Mr.  Chairman,  I  do  not  think  the 
amendment  is  at  all  germane.  There  is 
no  use  going  into  a  lot  of  discussion. 
We  have  had  this  question  adequately 
debated.  It  would  be,  in  my  judgment, 
unnecessary  because  we  have  no  right 
here  to  modify  constitutional  authority. 

Mr.  MEADER.  Mr.  Chairman,  will 
the  gentleman  yield? 

Mr.  MOSS.  I  yield  to  the  gentleman 
from  Michigan. 

Mr.  MEADER.  May  I  say  I  do  not 
believe  we  could  amend  the  Constitution 
no  matter  what  we  do  here,  but  beyond 
that  I  am  afraid  that  this  language 
might  be  interpreted  to  recognize  what 
the  Attorney  General  has  asserted  on 
the  executive  privilege  of  the  executive 
branch  of  the  Government  to  withhold 
information  from  the  Congress.  I 
would  hate  to  see  that  imaginary  execu¬ 
tive  privilege  being  recognized  in  any 
way  by  any  enactment  by  the  Congress, 
because  I  do  not  think  there  is  any  such 
authority. 

Mr.  MOSS.  The  gentleman  has 
stated  my  convictions  exactly. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentle¬ 
man  from  Michigan  [Mr.  Hoffman], 

The  amendment  was  rejected. 

Mr.  HOFFMAN.  Mr.  Chairman,  I  offer 
an  amendment. 

The  Clerk  read  as  follows; 

Amendment  offered  by  Mr.  Hoffman:  On 
page  1,  line  5,  after  the  colon,  follow¬ 
ing  the  word  “sentence,”  strike  out  all 
subsequent  thereto  and  in  lieu  thereof  in¬ 
sert  the  following:  “This  section  does  not 
authorize  withholding  information  from  the 
public  or  limiting  the  availability  of  records 
to  the  public,  nor  shall  this  section  be  con¬ 
strued  as  requiring  the  giving  of  information 
or  the  making  of  records  available  where 
such  action  would  endanger  the  national 
security,  or  unreasonably  impair  the  efficiency 
of  Government  operations,  or  result  in  un¬ 
fair  advantage  to  any  person,  or  disclose  the 
source  of  information  given  an  agency  or 
official  of  the  United  States  in  confidence.’' 

(Mr.  HOFFMAN  asked  and  was  given 
permission  to  revise  and  extend  his  re¬ 
marks.) 

Mr.  HOFFMAN.  Mr.  Chairman,  the 
previous  amendment  which  was  just 
voted  down  with  such  an  overwhelming 
majority  would  not  have  been  offered, 
perhaps,  had  it  not  been  for  the  prior 
action  of  the  committee  from  which  it 
seems  that  the  committee  thought  it  did 
have  authority  to  amend  or  repeal  por¬ 
tions  of  the  Constitution. 

This  amendment  is  a  sincere,  studied 
effort  to  give  the  people  and  the  Con¬ 
gress  the  legislation  which  they  should 
have.  It  merely  requires  the  depart¬ 
ments  to  come  up  with  a  set  of  rules  that 
would  be  reasonable  and  just. 


The  amendment  was  presented  to  the 
committee  but  was  given  no  considera¬ 
tion  whatsoever,  I  may  say  presumably, 
because  it  did  not  meet  with  the  ap¬ 
proval  of  the  press  or  of  the  reporters 
on  the  staff  who  run  the  committee.  So, 
I  will  not  argue  further  about  it. 

I  just  ask  you  if  you  are  interested  in 
this  broad  subject  of  the  people’s  right 
to  know  and  what  the  Congress  can  do 
about  it,  that  you  go  back  to  May  12  and 
13,  1948,  and  read  what  your  Speaker 
and  the  then  minority  leader  said  about 
the  power  of  Congress.  Now,  if  you  have 
time  during  the  rest  of  the  week,  just 
look  that  over,  or  read  the  additional 
views  as  printed  in  the  report.  It  would 
be  helpful. 

Mr.  MOSS.  Mr.  Chairman,  I  rise  in 
opposition  to  the  amendment.  In  sub¬ 
stance  it  is  the  same  as  an  amendment 
which  was  defeated  earlier,  but  it  just 
goes  a  little  further  in  setting  down  ad¬ 
ditional  categories  of  information.  But 
the  import  is  the  same.  I  think  the 
Committee  has  heard  enough.  I  urge 
that  the  amendment  be  defeated. 

Mr.  McCORMACK.  Mr.  Chairman, 
will  the  gentleman  yield? 

Mr.  MOSS.  I  yield  to  the  gentleman 
from  Massachusetts. 

Mr.  McCORMACK.  In  view  of  the 
reference  to  the  majority  leader  by  the 
gentleman  from  Michigan,  I  certainly 
want  to  make  the  brief  but  simple  and 
truthful  observation  that  the  bill  today 
is  not  the  bill  that  was  debated  back  3 
or  so  years  ago ;  2  entirely  different  bills. 

The  CHAIRMAN.  The  question  is  on 
the  amendment  offered  by  the  gentle¬ 
man  from  Michigan  [Mr.  Hoffman]. 

The  amendment  was  rejected. 

Mr.  DAWSON,  of  Utah.  Mr.  Chair¬ 
man,  while  I  am  not  convinced  that  this 
legislation  will  in  any  great  sense  do 
away  with  the  opaque  screen  of  secrecy 
with  which  Government  officials  sur- 
sound  their  mistakes,  it  is  a  step  in  the 
right  direction.  I  am  astounded  by  the 
fact  that  executive  agencies  have  been 
using  this  ancient  and  inoffensive  house¬ 
keeping  act  upon  which  to  rest  their 
authority  for  withholding  information 
from  the  public.  Certainly  that  was  not 
the  original  intent  of  Congress,  and  by 
overwhelmingly  approving  this  legisla¬ 
tion  we  can  serve  notice  on  the  bureaus 
and  agencies  downtown  and  scattered 
throughout  the  Nation  and  world  that 
it  must  not  be  so  used. 

I  want  to  commend  the  Government 
Information  Subcommittee  and  the 
Members  of  the  House  who  have  spoken 
today  against  the  attempts  by  the  execu¬ 
tive  branches  to  keep  from  the  public 
knowledge,  the  public’s  business.  They 
are  dead  right  and  I  want  to  associate 
myself  with  their  comments. 

There  is  one  fault  with  this  bill.  It 
is  not  inclusive  enough.  It  leaves  Con¬ 
gress  out.  We  should  be  consistent  par¬ 
ticularly  in  a  matter  as  fundamental  as 
the  people’s  right  to  know.  We  are  not. 
Early  in  this  Congress  I  introduced  a  bill 
to  require  congressional  committees  to 
budget  and  account  for  their  expendi¬ 
tures  of  counterpart  funds.  The  num¬ 
ber  of  my  bill  is  H.  R.  4764.  I  invite 
other  members  to  sponsor  similar  legis¬ 
lation  and  I  hope  that  every  Member 
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■who  has  spoken  so  forcefully  for  the 
legislation  before  us  today  will  give  my 
bill  or  its  counterpart  the  same  enthusi¬ 
astic  support. 

We  today  are  criticizing  executive 
agencies  for  withholding  information 
about  their  operations  from  the  public. 
Yet  we  condone  a  situation  in  Congress 
that  not  only  prevents  the  people  from 
knowing  how  a  portion  of  their  money 
is  being  spent  but  as  a  matter  of  fact 
keeps  these  expenditures  from  the  eyes 
of  Congress  itself. 

Mr.  Chairman,  this  is  a  deplorable 
situation  and  is  bringing  disrepute  on 
this  body.  I  hope  we  can  con’ect  this 
defect  in  our  zeal  to  see  that  the  public 
obtains  the  information  it  needs  to  pro¬ 
mote  and  perpetuate  our  type  of  govern¬ 
ment. 

Mr.  RAY.  Mr.  Chairman,  H.  R.  2767 
strikes  me  as  bad  legislation.  It  would 
amend  an  old  statute  which  entrusted 
departmental  files  to  the  heads  of  those 
departments  subject  to  regulations  pre¬ 
scribed  by  those  officials.  H.  R.  2767 
would  add  one  sentence:  “This  section 
does  not  authorize  withholding  informa¬ 
tion  from  the  public  or  limiting  the 
availability  of  records  to  the  public.” 

That  language  requires  that  some  one 
decide  the  question  of  fact  as  to  whether 
or  not  there  has  been  a  withholding  of 
information  or  action  limiting  the  avail¬ 
ability  of  records  to  the  public.  Who 
is  to  decide  that  question? 

Clearly  that  decision  cannot  be  en¬ 
trusted  to  individuals  who  want  infor¬ 
mation.  If  the  decision  is  to  rest  with 
the  head  of  the  department,  the  pro¬ 
posed  amendment  neither  adds  to  nor 
changes  existing  practices.  The  head  of 
the  department  now  makes  those  deci¬ 
sions. 

In  my  judgment  we  should  not  at¬ 
tempt  to  change  and  limit  existing  de¬ 
partmental  authority  unless  we  can  pre¬ 
scribe  definitely  what  Congress  intends. 
The  proposed  amendment  does  not  do 
that  and,  therefore,  I  must  vote  against 
H.  R.  2767  if  it  comes  to  a  vote  in  its 
present  form. 

I  think  the  bill  should  be  referred  back 
to  the  committee  for  further  study. 

Mr.  RETJSS.  Mr.  Chairman,  in  passing 
H.  R.  2767  today  the  House  of  Represent¬ 
atives  can  strike  an  important  blow  for 
freedom  of  information  in  the  United 
States  Government. 

Some  persons  in  the  executive  branch 
have  converted  an  ancient  and  simple 
record-keeping  statute  into  a  general 
permission  for  themselves  to  withhold 
information  from  the  press  and  the  pub¬ 
lic  simply  for  the  sake  of  withholding 
information. 

This  bill  eliminates  one  refuge  of  the 
secrecy -minded  bureaucrat,  and  is  there¬ 
fore  a  major  step  in  the  right  direction. 
The  wonder  is  that  this  matter  was  not 
cleared  up  by  the  Congress  long  ago. 

Enactment  of  H.  R.  2767  into  law  will 
not  end  secrecy  in  Government.  Persons 
in  some  departments  and  agencies  will 
continue  to  withhold  information  with¬ 
out  justification  from  the  public,  the 
press  and  even  Members  of  Congress. 
But  we  will  keep  after  them,  too,  and 
eventually  stop  them. 

The  argument  that  a  lessening  of  se¬ 
crecy  is  an  invitation  to  the  press  to  go 


hog  wild  rummaging  through  Govern¬ 
ment  papers  is  silly.  The  American 
press  is  a  responsible  press.  I  should  like 
to  quote  one  paragraph  from  a  letter  I 
recently  received  from  William  Huffman, 
Jr.,  publisher  of  the  Wisconsin  Rapids 
Daily  Tribune  in  my  State,  which  con¬ 
cisely  sets  forth  the  attitude  of  the  press: 

Please  bear  in  mind  that  we  are  not  talk¬ 
ing  about  the  freedom  of  the  press  to  ca¬ 
priciously  print  or  say  anything  in  an 
attempt  to  obtain  readers  or  listeners.  Rath¬ 
er,  we  regard  this  matter  of  reporting  news 
of  governmental  operations,  at  all  levels,  as 
an  important  function  in  the  people’s  right 
to  know. 

I  want  to  compliment  the  Government 
Information  Subcommittee  and  espe¬ 
cially  the  chairman,  the  gentleman  from 
California  [Mr.  Moss]  for  fighting  vigor¬ 
ously  and  constantly  to  expand  and 
strengthen  freedom  of  information.  This 
fight  I  know  will  be  continued,  and  will 
have  my  full  support. 

I  include  in  the  Record  a  deserved 
tribute  to  John  Moss  and  his  subcom¬ 
mittee  in  the  form  of  an  editorial  ap¬ 
pearing  in  the  Wisconsin  Rapids  (Wis.) 
Daily  Tribune  on  March  3,  1958: 

Moss  Group  Works  To  Let  Us  Know  What’s 
Going  On 

Good  friends  of  the  American  people  are 
Representative  John  Moss,  Democrat,  of  Cal¬ 
ifornia,  and  his  House  Government  Informa¬ 
tion  Subcommittee. 

Moss,  chairman  of  the  subcommittee,  has 
been  outstanding  in  his  service  to  the  entire 
Nation  by  his  hard  fight  to  provide  our  citi¬ 
zens  with  information  on  the  Federal  Gov¬ 
ernment — information  they  need  and  have 
every  right  to. 

Moss  and  his  subcommittee  know  United 
States  citizens  must  receive  a  free  flow  of 
information.  This  is  a  must  if  people  are 
to  express  their  views  on  how  their  govern¬ 
ment  is  to  operate. 

But  there  are  hordes  of  governmental 
servants  in  Washington,  D.  C.,  who  don’t  see 
it  this  way.  They  hide  information  or  other¬ 
wise  refuse  to  reveal  it,  even  when  military 
secrecy  is  not  involved. 

Slapping  secret  labels  right  and  left  on 
information,  knowledge  of  which  does  not 
harm  national  defense,  is  bad  enough.  But 
what  is  particularly  devilish  is  the  way  that 
civilian  agencies  sit  on  information  that  is 
not  even  stamped  secret. 

Post  Office  Department,  Treasury  Depart¬ 
ment,  Agriculture  Department,  Civil  Service 
Commission,  General  Services  Administra¬ 
tion,  Veterans  Administration,  as  well  as 
Army,  Navy  and  Air  Force  have  all  taken 
advantage  of  the  public’s  trust  in  them. 

Moss  and  his  subcommittee  are  not  talk¬ 
ing  through  their  hats;  nor  are  we.  We  can 
give  you  a  list  of  examples  as  long  as  your 
arm.  And  the  list  isn’t  secret. 

To  straighten  out  at  least  the  coverup 
of  nonsecret  information.  Moss  and  his 
House  group  approved  bill  H.  R.  2767.  The 
bill  is  now  before  the  full  House  Government 
Operations  Committee,  of  which  Representa¬ 
tive  Henry  Reuss,  Democrat,  of  Wisconsin, 
is  a  member. 

The  corrective  action  the  bill  would  take 
is  so  simple  it’s  startling.  The  background 
on  it  . is  short  and  interesting: 

A  Federal  housekeeping  law  was  enacted 
way  back  in  1789  in  the  administration  of 
President  Washington.  This  statute  author¬ 
ized  department  heads  of  the  new  govern¬ 
ment  to  keep  records  and  set  up  filing  sys¬ 
tems. 

In  the  168  years  since,  however,  the  mean¬ 
ing  has  been  twisted  by  many  governmental 
servants  into  a  claim  they  can  keep  the 
filing  cabinets  locked  and  the  records  hidden. 
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The  pertinent  language  of  the  law  as  it 
now  stands  is: 

“The  head  of  each  department  is  author¬ 
ized  to  prescribe  regulations,  not  inconsis¬ 
tent  with  law,  for  *  *  *  the  custody,  use 
and  preservation  of  the  records,  papers,  and 
property  appertaining  to  (the  department).” 

The  bill  would  add  only  one  sentence  to 
the  law: 

“This  section  does  not  authorize  with¬ 
holding  information  from  the  public  or 
limiting  the  availability  of  records  to,  the 
public.” 

Benefits  resulting  from  passage  of  the  bill 
would  be: 

1.  Governmental  agencies  and  the  public 
will  be  notified  of  Congress’  interest  in  the 
people’s  right  to  know  what  goes  on  in  Fed¬ 
eral  Government. 

2.  Congress  will  show  that  it  intends  to 
establish  the  policies  determining  types  of 
information  to  be  withheld. 

3.  Department  heads  and  others  in  Gov¬ 
ernment  without  authority  will  not  be  able 
to  withhold  information  on  their  actions 
and  records. 

The  CHAIRMAN.  Under  the  rule  the 
Committee  rises. 

Accordingly  the  Committee  rose;  and 
the  Speaker  pro  tempore  having  as¬ 
sumed  the  chair,  Mr.  Natcher,  Chair¬ 
man  of  the  Committee  of  the  Whole 
House  on  the  State  of  the  Union,  re¬ 
ported  that  that  Committee,  having  had 
under  consideration  the  bill  (H.  R.  2767) 
to  amend  section  161  of  the  Revised 
Statutes  with  respect  to  the  authority  of 
Federal  officers  and  agencies  to  with¬ 
hold  information  and  limit  the  availabil¬ 
ity  of  records,  pursuant  to  House  Reso¬ 
lution  514,  he  reported  the  bill  back  to 
the  House. 

The  SPEAKER  pro  tempore.  Under 
the  rule,  the  previous  question  is  ordered. 

The  question  is  on  the  engrossment 
and  third  reading  of  the  bill. 

The  bill  was  ordered  to  be  engrossed 
and  read  a  third  time  and  was  read  the 
third  time. 

Mr.  HOFFMAN.  Mr.  Speaker,  I  offer 
a  motion  to  recommit. 

The  SPEAKER  pro  tempore.  Is  the 
gentleman  opposed  to  the  bill? 

Mr.  HOFFMAN.  I  am,  Mr.  Speaker. 

The  SPEAKER  pro  tempore.  The 
Clerk  will  report  the  motion  to  recom¬ 
mit. 

The  Clerk  read  as  follows: 

Mr.  Hoffman  moves  that  the  bill  be  re¬ 
committed  to  the  Committee  on  Government 
Operations  with  instructions  that  the  com¬ 
mittee  hold  further  hearings  and  as  soon  as 
may  be  convenient  report  back  to  the  House  a 
bill  requesting  the  executive  departments  to 
establish  reasonable  regulations  and  proce¬ 
dures  which  will  make  available  not  only  to 
the  press,  to  the  Members  of  Congress,  and 
congressional  committees,  but  to  interested 
individuals,  any  and  all  records  and  informa¬ 
tion  in  the  possession  of  or  under  the  control 
of  the  executive  departments,  other  than  rec¬ 
ords  and  information  pertaining  to  state  se¬ 
crets,  diplomatic  communications,  confiden¬ 
tial  military  matters  the  disclosure  of  which 
might  give  aid  to  actual  or  potential  ene¬ 
mies,  or  of  such  other  records  as  may  be  de¬ 
termined  by  due  process  of  law  to  be  of  such 
nature  that  inspection  thereof  would  be 
contrary  to  the  public  interest. 

The  SPEAKER  pro  tempore.  The 
question  is  on  the  motion  to  recommit. 

The  motion  was  rejected. 

The  SPEAKER  pro  tempore.  The 
question  is  on  passage  of  the  bill. 
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The  bill  was  passed. 

A  motion  to  reconsider  was  laid  on 
the  table.  < 


GENERAL  LEAVE  TO  EXTEND 
MOSS.  Mr.  Speaker,  I  ask  unani¬ 
mous  consent  that  all  Members  may 
have  Ik  legislative  days  in  which  to  ex¬ 
tend  tneir  remarks  on  the  bill  just 
passed,  HM-t.  2767. 

The  SPEAKER  pro  tempore, 
out  objection,  it  is  so  ordered. 

There  was  nh  objection. 


With- 


TENTH 


3 ARY  OF  OEEC 


(Mr.  BOGGS  asked^and  was  given  per¬ 
mission  to  address  thd\House  for  1  min¬ 
ute  and  to  revise  and\  extend  his  re¬ 
marks.) 

Mr.  BOGGS.  Mr.  Speaker,  today, 
April  16,  1958,  is  the  10th 'anniversary 
of  the  birth  of  a  European  organization 
which  has  made  an  invaluable  contribu¬ 
tion  to  the  strength  of  the  Atlantic  com¬ 
munity.  This  is  the  Organization  for 
European  Economic  Cooperation.  The 
OEEC  includes  the  governments  of  'T7 
countries  of  western  and  Mediterranean 
Europe.  The  United  States  and  Canada'' 
are  participating  in  its  work  as  associate 
members. 

Ten  years  ago  Europe  was  facing  one 
of  the  worst  economic  crises  it  had  ever 
known.  This  crisis  was  the  result  of  6 
years  af  war.  Between  1940  and  1945 
most  of  the  European  countries  had  been 
occupied  by  the  Nazi  troops,  some  by  the 
Russians  as  well,  and  as  a  result  of  bom¬ 
bardments  and  land  attacks  a  large  part 
of  the  basic  industrial  equipment  of  Eu¬ 
rope  had  suffered  very  heavy  losses.  In 
the  same  way  farms  had  been  devastated 
and  the  transport  systems  were  largely 
destroyed. 

Then  on  the  5th  of  June  1947,  at  Har¬ 
vard  University,  Secretary  of  State, 
George  C.  Marshall  made  the  suggestion 
that  the  United  States  should  grant  to 
Europe  substantial  amounts  of  economic 
aid,  provided  the  various  countries  con¬ 
cerned  would  combine  their  efforts  in 
joint  European  recovery  program. 

This  was  particularly  gratifying  to  me 
because  for  sometime  prior  to  this /date 
Senator  Fulbright  and  I  had  been  Point¬ 
ing  to  the  need  for  a  concerted  program 
insofar  as  Europe  was  concerned.  We 
had  introduced  a  resolution  tar this  effect 
in  the  80th  Congress  and  hacpmade  many 
public  expression  to  the  effect  that  piece¬ 
meal  aid  would  never  sj»p  communism 
or  restore  Europe.  So  the  Marshall 
speech  was  most  gratifying  to  me. 

As  a  result  of  Secretary  Marshall’s 
offer,  it  was  agreea  to  establish  the  Or¬ 
ganization  for  European  Economic  Co¬ 
operation,  whose  first  task  would  be  to 
work  out  a  European  recovery  plan.  The 
OEEC  convention  was  signed  in  Paris 
on  April  1/6,  1948,  exactly  10  years  ago. 

The  economic  progress  which  the  OEEC 
countries  have  achieved  during  the  last 
10  years  is  the  best  evidence  of  their 
economic  vitality,  combined  with  their 
dqifire  to  achieve  economic  cooperation 
id  integration.  In  those  10  years,  in¬ 
dustrial  production  in  the  OEEC  area 
increased  by  90  percent;  agricultural 
output  by  55  percent;  and  the  internal 


trade  of  the  OEEC  area  expanded  by 
more  than  250  percent.  It  is  significant 
to  note  that  at  the  same  time  trade  with 
countries  outside  the  area  expanded  by 
about  80  percent. 

I  believe  that  the  United  States  can 
take  pride  in  having  contributed  much  of 
the  initial  stimulus  through  the  Mar¬ 
shall  plan  to  the  continuing  drive  toward 
European  economic  integration.  In  this 
connection  you  will  recall  that  a  com¬ 
mon-market  treaty  between  six  of  the 
OEEC  member  countries  has  now  come 
into  force,  and  ministerial  negotiations 
are  now  going  on  in  Paris  with  a  view  to 
the  possible  establishment  of  a  free- trade 
area  that  would  extend  the  advantages 
of  closer  cooperation  to  all  17  of  the 
OEEC  countries. 

A  summary  of  the  OEEC’s  achieve¬ 
ments  during  its  first  10  years  has  re¬ 
cently  been  released  by  the  organiza¬ 
tion.  I  ask  unanimous  consent  that  this 
summary  be  printed  in  the  body  of  the 
Record  at  this  point  in  my  remarks. 

The  summary  follows: 

Tenth  Anniversary  of  OEEC — Outstanding 

Events  in  10  Years  of  European  Economic 

Cooperation 

1948 

April  16:  Signature  of  the  Convention  for 
Curopean  Economic  Cooperation  by  Ministers 
ok  16  European  countries  and.  prilled  repre¬ 
sentatives  for  Germany. 

This  signature  was  the  clim/c  of  10  months 
intensive  work  following  tips  offer  of  United 
States  Help  to  Europe  mad#  by  General  Mar¬ 
shall  at  Harvard  on  June/5,  1947.  This  work 
had  begun\in  the  Paris  Conference  in  July 
1947  and  hacl  continued  in  the  Committee  of 
European  Economic  ^Cooperation.  This  com¬ 
mittee  decidedNuram  the  creation  of  OEEC. 

In  the  generandbligations  included  in  the 
convention,  “repogruzing  that  their  economic 
systems  are  interrelated  and  that  the  pros¬ 
perity  of  each  of  theih  depends  on  the  pros¬ 
perity  of  alN”  the  contracting  parties  under¬ 
take  to  work  in  close  cooperation  in  their 
economic  relations  with  one  another;  as  an 
immediate  task,  to  undertake  the  elaboration 
and  /execution  of  a  joint\recovery  pro- 
gra/n;  to  proomte  the  development  of 
production;  to  develop,  in  mutual  coopera- 
ion,  the  maximum  possible  exchange  of 
goods  and  services;  to  this  end  to  institute 
a  multilateral  system  of  trade  by  removing 
restrictions,  together  with  a  multilateral 
payments  systems;  to  strengthen  their 'eco- 
nomic  links,  and  for  this  purpose  to  continue 
the  studies  in  progress  dn  customs  unions 
analagous  arrangements  such  as  free-trade' 
areas;  to  achieve  and  maintain  currency  sta¬ 
bility;  to  make  the  fullest  and  most  effective 
use  of  their  manpower. 

July  16:  The  council  approves  basic  prin¬ 
ciples  for  the  establishment  of  the  1948-49 
program  and  agrees  on  the  principle  of 
the  division  of  American  aid  by  OEEC. 

The  United  States  Government  accepted 
the  principle  that  it  should  be  the  Euro¬ 
peans  themselves  who  should  be  responsible 
for  the  division  of  the  American  aid.  Coun¬ 
tries’  requirements  were  examined  within 
OEEC,  and  an  agreed  program  and  recom¬ 
mendations  for  the  division  of  aid  were  sent 
to  the  United  States  Government,  which  ap¬ 
proved  them  in  their  entirety.  During  the 
Marshall  plan  period  (1948-62),  $13,100  mil¬ 
lion  of  American  aid  were  shared  out  among 
member  countries. 

1949 

July  2 :  The  council  requests  member 
countries  to  take  the  necessary  steps  for  the 
progressive  elimination  of  quantitative  im¬ 
port  restrictions  between  one  another  in  or¬ 
der  to  achieve  as  confplete  a  liberalization 
of  European  trade  as  possible. 


Until,  with  the  beginning  of  the  free-trade- 
area  negotiations  in  1957,  the  question  of 
tariffs  began  to  preoccupy  the  OEEC,  the  re¬ 
moval  of  quota  restrictions  on  imports  was 
the  only  field  in  which  the  organisation  had 
worked  to  free  trade. 

Taking  the  year  1948  as  the Near  of  ref¬ 
erence,  member  countries  were  required  to 
free  goods  imported  on  private  account  to  a 
progressively  higher  percentage  of  their  total 
of  such  Imports:  50  percent  on  December  15, 
1949;  60  percent  on  September  19,  1950;  75 
percent  on  February  1/1951.  At  the  begin¬ 
ning  of  1955  the  statutory  percentage  was 
raised  to  90  percent  and  though  in  certain 
cases  member  countries  have  encountered 
difficulties  whielyhave  prevented  this  being 
fully  achieved, /he  overall  percentage  for  the 
whole  OEEC  /rea  now  stands  at  82  percent. 

October  3J:  Delegates  of  the  Federal  Re¬ 
public  of  (Germany  take  their  place  on  the 
council  $or  the  first  time. 

Aparl/from  the  fact  that  Trieste  no  longer 
has  separate  representation,  the  member¬ 
ship/of  the  organization  has  remained  un¬ 
changed  since  this  date.  Member  countries 
aye:  Austria,  Belgium,  Denmark,  France, 
Jermany,  Greece,  Iceland,  Ireland,  Italy, 
Luxemburg,  Netherlands,  Norway,  Portugal, 
Sweden,  Switzerland,  Turkey,  United  King¬ 
dom. 

Certain  other  countries  have  special  status. 
The  United  States  and  Canada  are  asso¬ 
ciate  members,  represented  on  the  council 
and  all  other  bodies  of  the  organization,  but 
without  voting  power.  Spain  also  partici¬ 
pates  in  the  work  of  the  organization  and 
is  a  full  member  where  food  and  agriculture 
are  concerned.  Yugoslavia  sends  observers 
to  meetings  and  takes  full  part  in  the  work 
of  the  European  Productivity  Agency. 

1950 

September  19:  Member  countries  sign  the 
agreement  establishing  the  European  Pay¬ 
ments  Union. 

The  EPU  system  took  the  place  of  previous 
annual  payments  agreements,  and  has  since 
been  renewed  annually.  It  is  designed  as 
a  central  clearance  and  credit  system  for  the 
settlement  of  all  payments  transactions  be¬ 
tween  the  member  countries  and  their  asso¬ 
ciated  monetary  areas,  such  as  the  sterling 
area.  The  bank  for  international  settle¬ 
ments,  at  Basle,  acts  as  agent  for  the 
OEEC  in  the  union,  expressing  member 
countries’  credits  and  deficits  with  each 
other  in  one  net  credit  or  deficit  with  the 
union  each  month.  Net  balances  with  the 
EPU  are  settled  partly  in  gold  and  partly 
in  credit,  on  a  scale  decided  upon  by  the 
council  of  OEEC.  Since  August  1955  this 
scale  has  been  75  percent  gold,  25  percent 
credit. 

December  2:  The  council  examines  the  re¬ 
port  of  the  economic  committee  on  the 
lortageof  raw  materials. 

'The  outbreak  of  the  war  in  Korea  had  an 
imrnediate  effect  on  Europe’s  economy, 
causing  shortages  in  certain  raw  materials — 
particularly  nonferrous  metals — and  conse- 
quently\steep  rises  in  prices.  The  organi¬ 
zation  subsequently  participated  in  the  cen¬ 
tral  group'd  the  International  Materials 
Conference;\adopted  measures  designed  to 
increase  the  'production  of  raw  materials; 
and  agreed  up*m  restrictions  on  the  end- 
uses  of  nonferrous  metals  for  nonessential 
purposes.  These 'restrictions  remained  in 
force  for  2  years,  bjr'which  time  the  position 
had  so  far  improved  ag  to  enable  their  can¬ 
cellation. 

1951' 

July  20:  The  council  adopts  the  Code  of 
Liberalization  of  Trade  and'^nvisible  Trans¬ 
actions. 

This  code,  agreed  by  all  member  coun¬ 
tries,  lays  down  rules  of  conduct  for  these 
countries  in  the  field  of  trade.  It\also  con¬ 
tains  certain  escape  clauses  enabling  any 
country  in  balance  of  payments  difficulties 
to  reduce  or  even  temporarily  to  suspend 
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it\ liberalization  measures  after  detailed 
examination  by,  and  the  previous  consent 
of  itkoEEC  partners.  Where  a  country  is 
obllgeckto  have  resort  to  these  clauses,  the 
other  member  countries  continue  to  main¬ 
tain  theifv  liberalization  measures  vis-a-vis 
the  countrVin  difficulties. 

Invisible  u^ade,  which  applies  to  current 
transactions  and  transfers  other  than  those 
directly  linked  with  the  selling  of  goods  (e.  g., 
freights,  insurance,  investments  and  tour¬ 
ism)  account  for  2^.  percent  of  the  total  cur¬ 
rent  payments  between  member  countries. 
The  list  of  invisible  transactions  forips  part 
of  the  code  of  liberalization  and  contains 
some  50  items  which  mdpnber  countries  are 
under  an  obligation  to  fred\from  restrictions. 

December  13 :  A  EuropeanVetwork  of  tech¬ 
nical  information  centers  is\;et  up  on  the 
initiative  of  the  OEEC  Committee  for  Scien¬ 
tific  and  Technical  Matters.  \ 

This  was  one  of  the  first  steps\which  led 
to  the  creation  of  the  European  productivity 
Agency,  within  OEEC,  on  May  1,  195^.  The 
EPA,  working  through  national  productivity 
centers,  acts  as  a  focus  for  cooperative, ac¬ 
tion  in  this  field.  Its  work  is  characterized 
by  a  marked  emphasis  on  problems  of  ed va¬ 
cation  and  training' and  on  cooperative  studyS 
of  topics  affecting  the  entire  European  econ¬ 
omy — automation,  human  sciences,  and  the 
ever-increasing  need  for  technical  and  scien¬ 
tific  personnel.  Its  programs  are  directed 
both  toward  management  and  the  trade 
unions. 

In  June  1956  the  existence  of  the  Agency 
was  prolonged  until  June  1960. 

1952 

January  11:  The  Council  sets  up  a  min¬ 
isterial  coal  production  group. 

In  Europe’s  rapidly  expanding  economy, 
there  has  been  a  constant  struggle  to  pro¬ 
vide  sufficient  energy  supplies.  The  coal, 
oil,  gas,  and  energy  committees  have  worked 
to  ensure  the  most  efficient  use  of  available 
supplies,  and  in  particular  to  avoid  excessive 
dollar  expenditure.  In  1956,  after  consid¬ 
eration  of  a  special  report  entitled  “Europe’s 
Growing  Needs  of  Energy — How  Can  They  Be 
Met?”,  the  Council  decided  to  set  up  an 
Energy  Advisory  Commission  to  study  energy 
problems  of  general  significance  and  to  fore¬ 
cast  energy  requirements  and  supplies. 

March  27:  The  Council  reaffirms  its  inten¬ 
tion  to  pursue,  by  a  policy  of  mutual  assist¬ 
ance  and  economic  cooperation,  its  en¬ 
deavors  to  attain  the  objectives  set  out  in 
the  Convention. 

This  was  a  moment  of  deep  significance 
In  the  life  of  the  organization.  The  Mar¬ 
shall  plan  period  was  at  an  end  and  hence¬ 
forth  the  17-member  countries  would  have 
to  stand  on  their  own  feet  without  outside 
financial  assistance.  The  progress  made  in 
the  previous  4  years  had  taught  membey 
governments  the  value  of  economic  coopera¬ 
tion  and  from  now  on  the  organization  J$e- 
came  a  permanent  forum  for  the  planning 
and  execution  of  this  cooperation.  / 

March  29:  The  Council  decides  on/regular 
examination  of  the  economic  and/ financial 
situation  of  member  countries.  / 

To  achieve  a  healthy  expansion  of  the 
European  economies,  at  the  same  time  main¬ 
taining  internal  financial  st/bility  and  the 
balance  of  payments,  it  is  Xf  special  impor¬ 
tance  to  coordinate  the  policies  of  member 
countries  in  the  economic,  financial,  and 
fiscal  fields.  / 

To  this  end,  regular  examinations  take 
place  of  the  situations  of  member  countries 
and  of  their  inteuxions  as  regards  economic 
policy  in  the  competent  committees  of  the 
organization  and  by  Council  recommenda¬ 
tions.  / 

Novembei/27:  A  conference  on  the  dollar 
export  dri/e  is  held  at  the  Chateau  de  la 
Muette./ 

This/conference,  which  was  attended  by 
representatives  of  the  organizations  in  mem¬ 
ber /countries  responsible  for  directing  and 


coordinating  the  dollar  export  drive,  is  a  re¬ 
flection  of  the  very  great  importance  attached 
by  OEEC  to  dollar  earnings.  A  measure  of 
the  organization’s  success  in  this  direction 
is  provided  by  the  fact  that  the  combined 
dollar  exports  of  member  countries  to  the 
United  States  rose  from  $1,455,000,000  in  1949 
to  $4,657,000,000  in  1956. 

1953 

March  18:  A  conference  on  European  in¬ 
land  transport  meets  under  the  auspices  of 
the  OEEC. 

Up  to  this  time,  problems  of  inland  trans¬ 
port  had  been  dealt  with  in  the  OEEC  by  its 
Inland  Transport  Committee.  As  a  result 
of  this  preliminary  conference  it  was  de¬ 
cided  to  set  up  a  permanent  European  Con¬ 
ference  of  Ministers  of  Transport  to  insure 
the  maximum  use  and  most  rational  de¬ 
velopment  of  inland  transport  by  rail,  road, 
and  water.  Meetings  of  this  Conference  are 
held  from  time  to  time  at  the  Chateau  de  la 
Muette  in  close  collaboration  with  the  serv¬ 
ices  of  the  organization. 

April  10:  An  OEEC  Mission  starts  talks 
in  Washington  with  the  American  Admin¬ 
istration. 

This  Mission,  which  went  to  the  United 
States  at  the  invitation  of  the  United  States 
''Government,  studied  with  its  hosts  the  eco¬ 
nomic  situation  in  Europe,  recommendations 
contained  in  its  1952  annual  report,  and 
methods  of  achieving  a  wider  system  of  trade 
and  payments.  Financial  aid  from  America 
had  coine  to  an  end,  but  the  continuing 
interest  pf  the  United  States  in  helping  ±o 
build  and  tnaintain  a  strong  European  econ¬ 
omy  is  demonstrated  by  these  talks  and  by 
the  close  participation  of  United  States  rep¬ 
resentatives  in\the  day-to-day  worjc  of  the 
organization.  \  / 

\  1954  / 

May  5:  The  Council  sets  ujya  ministerial 
examination  group  fob.  the  study  of  problems 
which  would  arise  if  a.  number  of  member 
countries  reestablish  convertibility. 

A  return  to  full  convertibility  of  European 
currencies  has  not  yet  jwoNd  possible.  But 
it  was  necessary,  in  tne  evetot  that  one  of 
the  stronger  currencies  shoulck  go  converti¬ 
ble,  to  make  arrangements  to  bidng  EPU  to 
an  end  without  1/sing  the  financial  coopera¬ 
tion  which  it  hgcl  brought  about.  \t  a  later 
date  the  Council  approved  the  teSt  of  a 
European  m/netary  agreement  to  come  into 
force  should  this  contingency  arise,  ancNthis 
agreement  stands  ready  to  be  put  into  oper¬ 
ation  aVany  time.  \ 

November  14:  The  Council  instructs  a\ 
speci/l  group  to  lend  its  good  offices  in  the 
set/lement  of  the  Anglo-Icelahdic  fisheries 
dispute. 

/  A  small  but  significant  pointer  to  the 
'value  of  the  relations  established  between 
the  rpembers  of  the  OEEC  negotiations  be¬ 
tween  the  two  countries  concerned  having 
failed,  the  good  offices  of  the  organization 
succeeded  in  settling  the  dispute  2  years 
later. 

1955 

January  13:  The  Council  established  a 
Ministerial  Committee  for  Agriculture  and 
Food. 

The  OEEC  thus  took  over  the  work  of 
what  had  formerly  been  known  as  the 
Green  Pool,  and  Spain,  which  had  been  a 
member  of  the  latter  body,  became  a  full 
member  of  the  organization  in  matters  con¬ 
cerning  agriculture  and  food. 

The  ministerial  committee,  ■which  is  as¬ 
sisted  by  a  Committee  of  Deputies,  is  re¬ 
sponsible  for  confronting  the  agricultural 
policies  of  member  countries  and  for  recom¬ 
mending  means  of  improving  trade  in  this 
field. 

June  10:  The  Council  recommends  mem¬ 
ber  countries  to  lend*  their  help  in  the  Ital¬ 
ian  program  for  the  development  of  south¬ 
ern  Italy  and  the  abolition  of  unemploy¬ 
ment. 


Since  this  date,  the  organization  has  given 
its  support  to  Italy’s  efforts,  and,  through 
the  European  Productivity  Agency,  to  those 
of  Greece  and  Turkey  in  the  economic  de¬ 
velopment  of  their  countries.  / 

1956 

February  28:  The  Council  adopts  a  reso¬ 
lution  concerning  cooperation  among  mem¬ 
ber  and  associated  countries  in  the  /devel¬ 
opment  of  peaceful  uses  of  nuclear'energy. 

This  resolution  led  to  the  setting  up,  on 
February  1,  1958,  of  the  European  Nuclear 
Energy  Agency  within  OEEC.  The  functions 
of  this  Agency  are  to  promote/the  establish¬ 
ment  of  joint  undertakings 'between  mem¬ 
ber  countries,  discuss  their  research  and 
production  program  fo/  nuclear  energy, 
study  their  requirements  for  raw  materials 
and  capital  equipment-,  promote  the  liberali¬ 
zation  of  trade  in  these  products,  develop 
facilities  for  the  training  of  specialists  and 
help  to  finalize  and  harmonize  national  leg¬ 
islation,  in  particular  as  regards  the  safe¬ 
guarding  of  public  health,  prevention  of  ac¬ 
cidents,  third-party  liability  and  atomic  risk 
insurance.  /' 

On  the  same  date,  12  member  countries 
signed  an  international  agreement  setting 
up  a -first  joint  undertaking,  the  European 
Company  for  the  Chemical  Processing  of 
Irradiated  Fuels  (Eurochemic) . 

June  17:  The  Council  instructs  a  special 
working  party  to  study  the  possible  forms 
and  methods  of  association,  on  a  multilateral 
basis,  between  the  custom  union  envisaged 
by  the  Brussels  Inter-Governmental  Com¬ 
mittee  (i.  e.,  the  European  Economic  Com¬ 
munity)  and  the  OEEC  member  countries 
not  taking  part  therein. 

Thus  began  what  has  since  been,  and  re¬ 
mains,-  the  organization’s  main  preoccupa¬ 
tion.  On  October  17,  1957,  after  a  pre¬ 
liminary  period  of  study  of  the  possibilities 
of  setting  up  a  European  free  trade  area, 
the  real  negotiations  began.  The  council 
then  declared  its  determination  to  secure 
the  establishment  of  a  European  free  trade 
area  which  would  comprise  all  memb.er 
countries;  to  reach  agreement  at  the  same 
time  on  methods  of  further  cooperation  be¬ 
tween  all  member  countries  in  agricultural 
matters;  in  the  establishment  of  the  Euro¬ 
pean  free  trade  area,  to  take  full  account  of 
the  interests  of  member  countries  in  process 
of  economic  development. 

At  the  same  time  the  Council  decided  to 
convene  forthwith  an  Intergovernmental 
Committee  at  ministerial  level  under  the 
auspices  of  the  Organization  and  at  its  head- 
v.  quarters.  All  member  countries  are  repre¬ 
sented  on  this  committee,  together  with  the 
European  Economic  Community  (the  com- 
moh  market  countries)  and  the  European 
Coal\and  Steel  Community.  Negotiations 
have  aince  been  carried  on  at  a  series  of 
meetings  of  this  committee,  presided  over 
by  Mr.  Reginald  Mauiding,  United  Kingdom 
paymaster^ceneral. 

November\30:  The  Council  takes  action 
'  with  regard  t\  Europe’s  oil  supplies. 

In  view  of  the  possibility  of  an  oil  crisis 
developing,  the  Organization  had  undertaken 
preparatory  work  Vhich  enabled  it  to  take 
very  rapid  action  ini  the  Suez  emergency  to 
minimize  its  effect^  on  the  European 
economy.  The  Organisation  set  up  an  en¬ 
tirely  new  form  of  international  cooperation 
in  creating  a  special  oU-industry  group 
(OPEG)  associating  the  main  European  in¬ 
ternational  supplying  compimies  with  the 
work  of  the  Organization’s  Oil  Committee. 
This  Committee,  with  the  helpi  of  the  in¬ 
dustrial  representatives,  quicklyS.  organized 
a  fair  allocation  among  member  oountries, 
according  to  their  needs,  of  available  oil 
supplies.  \ 

These  unusual  arrangements,  a  moderately 
warm  winter,  and  other  favorable  factors 
resulted  in  the  fact  that  the  Suez  happefir 
ings  did  not  exercise  very  serious  repercus^ 
sions  on  the  general  economy  of  Europe. 
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H.  R.  2767 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  17, 1958 

Read  twice  and  referred  to  the  Committee  on  the  Judiciary 


AN  ACT 

To  amend  section  161  of  the  Eevised  Statutes  with  respect  to  the 
authority  of  Eederal  officers  and  agencies  to  withhold  infor¬ 
mation  and  limit  the  availability  of  records. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  161  of  the  Eevised  Statutes  of  the  United 

4  States  (5  U.  S.  C.  22)  is  amended  by  adding  at  the  end 

5  thereof  the  following  new  sentence:  ‘‘This  section  does  not 

6  authorize  withholding  information  from  the  public  or  limit- 

7  ing  the  availability  of  records  to  the  public.” 

Passed  the  House  of  Eepresentatives  April  16,  1958. 

Attest:  EALPH  E.  EOBEETS, 

Clerk, 
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HOUSE 

1.  COTTON.  The  Agriculture  Committee  rep orte 5k- without  amendment  H.  R.  11399,  to 
fix  the  price  support  for  extra  long  staple\cotton  at  a  level  between  60  per¬ 
cent  of  parity  and  not  in /excess  of  the  pariw  price  for  the  1956  crop 
(H.  Rept.  I69i).  p.  723j 

'l.  LIVESTOCK  DISEASES.  The^Agri culture  Committee  ottered  reported  H.R.  12126,  to 
"provide  further  protection  against  the  introduction  and  dissemination  of  live¬ 
stock  diseases."  p./D38li 

3.  WATERSHEDS.  The  9Daily  Digest"  states  that  the  Agriculture  Committee  "apprcved 
watershed  projects  in  the  following  States:  Georgia,  InH^ana,  Mississippi,  North 
Carolina,  and/Oregon."  p.  D38U 

lu  WHEAT  IMPOipS.  A  subcommittee  of  the  Agriculture  Committee  drdered  reported 
with  technical  amendment  H.  R.  11581,  to  increase  the  duty  onNimported  wheat 
seed  treated  with  poisonous  substances  which  is  unfit  for  humar\consumption, 
p.  D3f 

5*  SOI!/ BANK.  Passed  without  amendment  S.  2937,  to  compensate  producer^  for  hard- 
lips  suffered  under  the  1956  soil  bank  program  as  a  result  of  incorrect  in¬ 
formation  furnished  by  county  cominittees.  A  similar  bill,  H.  R.  101l4\ was 
laid  on  the  table.  This  bill  will  now  be  sent  to  the  President,  p.  7175 

LIVESTOCK  LOANS,  Passed  without  amendment  H.  R.  lli|2li,  to  extend  for  2  yearns 
(through  7-1U-61)  the  authority  of  the  Secretary  to  extend  or  make  supplementary 
advances  in  connection  with  special  livestock  loans,  p.  7l8C 
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7. 


WOOL  IMPORTS.  Agreed  to  the  Senate  amendments  to  H.  R.  2l5l,  to  suspend  for 
two  years  the  import  duties  on  certain  coarse  wools  imported  under  bond  foi 
use  in  the  manufacture  of  rugs  and  carpets.  This  bill  will  now  be  sent  t/5  the 
President,  p.  7183 


8. 


LAND  WITHDRAWALS.  Received  from  the  Director,  Alaska  Department  of  F/qh  and 
Game,  a  letter  "relative  to  a  policy  statement  on  land  withdrawals  Joy  the 
Alaska  Fish  and  Game  Commission,  Territory  of  Alaska."  p.  723ii 


9.  FOOD  ADDITIVES.  Received  a  Columbus,  0.,  citizens  petition  urging  the  enactment 
of  legislation  to  regulate  the  use  of  chemical  additives  in  food.  p.  72U5 


10. 


FOREIGN  TRADEv  Rep.  Dorn  stated  that  the  American  Legion  apposes  extension  of 
the  reciprocal\  trade  program,  and  inserted  a  resolution  adopted  by  the  nation¬ 
al  executive  committee  of  the  Legion  urging  a  f or eign- trade  policy  "that  will 
prevent  the  injury  to  or  liquidation  of  industries  essential  to  the  defense 
and  the  economic  welfare  of  this  country."  p.  7195 


11.  FLOOD  CONTROL.  Rep.  Mahk  and  others  spoke  in  favor/ of  the  enactment  of  a  rivers 
and  harbors  and  flood  control  bill  with  the  delejfeion  of  projects  to  which  the  i 
President  is  opposed.  pp,\722U-9 


SENATE 


12.  FORESTRY.  The  Interior  and  Insular  Affairs  Committee  reported  with  amendments 
S.  305l,  to  provide  alternative s\of  erfcner  private  or  Federal  acquisition  of 
the  part  of  the  Klamath  Indian  forest/ lands  which  must  be  sold  under  the  ter¬ 
mination  act  (S.  Rept.  l5l8).  p.  712 

Sen,  Neuberger  inserted  3  edij/bro^ls  favoring  Federal  acquisition  of  the 
Klamath  forest  lands,  pp.  71U7-8/ 

Sen.  Neuberger  inserted  a  letter  frdm  the  Trustees  for  Conservation  stat¬ 
ing  that  the  wilderness  preservation  bills,  would  carry  out  the  multiple  use 
program,  pp.  71U8-9 


13.  APPROPRIATION.  Both  Houses-/ received  from  this  Department  a  report  prior  to 

restoration  of  balances  to  the  appropriation,  "Salaries  and  Expenses  Farmers' 
Home  Administration,"  ad  of  Mar.  31,  1958.  pp.  7l£fi*  723U. 


lit.  INFORMATION.  The  Constitutional  Rights  Subcommittee  ordered  reported  to  the 

Judiciary  Committee  without  amendment  S.  921,  to  prevent  use  of  5  DiCS.  C.  22 
to  withhold  information,  p.  D382 


15.  PRICE  SUP FORT Sq  ACREAGE  ALLOTMENTS.  Sen.  Neuberger  inserted,  a  letter  from  the 
National  kssdn  of  Wheat  Growers  and  a  telegram  from  3  Democratic  county  chair¬ 
men,  urging  him  to  vote  to  over-ride  the  President's  veto  of  the  farm  freeze 
measure  ./pp.  71^9-50 


16.  STATEHOOD.  Sen.  Church  urged  statehood  for  Alaska,  with  comment  and  discussion 
by  ^ens.  Neuberger,  Knowland,  Thye,  Case  (S.D.),  Proxmire,  Carroll,\^nderson, 
Yarborough,  pp.  7162-75 


17.  TRANSPORTATION.  Sen.  Langer  urged  action  by  Congress  to  aid  the  railroad^ 

pp.  713U-5 


/•  COMMITTEES •  Sen.  B.  Everett  Jordan,  the  new  Senator  from  N.  C.,  was  assigned 
to  the  Post  Office  and  Civil  Service  Committee  and  the  Public  Works  Committee, 
pp.  7127-8 


— — 


COTTON.  Passed  without  amendment  H.  R.  6765,  to  repeal  the  prohibition  again^i 
cotton  acreage  reports  based  on  farmers1  planting  intentions.  This  bill  wij 
now  be  sent  to  the  President,  pp.  8216,  1233 

HSARCH;  WILDLIFE.  At  the  request  of  Sen.  Hruska,  passed  over  S.  2447/to 
authorize  studies  of  the  effects  of  insecticides  upon  fish  and  wildlife. 

p.  &12 

18.  SALINE  WM’ER.  At  the  request  of  Sen.  Talmadge  passed  over  S.  J.  Res.  135,  to 

authoriz^the  Interior  Department  to  construct  and  operate  a  salt-water 
conversion\demonstration  plant,  p.  8212 

19.  FARM  PROGRAM.  The  Agriculture  and  Forestry  Committee  order/l  reported  the 

following  billi 

An  original  bill  authorizing  transfer  of  cotton  acre/fge  allotments  from 
lands  which, cannot  be  planted  to  other  lands  i/l958; 

S.  1436,  with  amV^dment,  to  amend  various  provisions  of  law  regarding  ASC 
committees; 

H.  R.  376,  to  prohibit  trading  in  onion  future,/  on  commodity  exchanges; 

H.  R.  7953,  to  facilitate  and  simplify  the  work  of  the  Forest  Service; 

H.  R.  5497,  to  authorise  Federal  assistance/ior  certain  fish  and  wildlife 
development  project s\ under  the  Watershed  Protection  and  Flood  Pre¬ 
vention  Act;  and 

H.  R.  11399,  to  authorize  the  Secretary^ to  set  the  level  of  price  support 
for  extra-long-staple  cotton  at  between  60  to  75  percent  of  parity, 
p.  D344 

20.  IMPORTS.  The  Finance  Committee  repo/ed  with  amendments  H.  R.  6006,  to  provide 

for  greater  certainty,  speed,  and  efficiency  in  the  enforcement  of  the  Anti¬ 
dumping  Act  (S.  Rept.  1619) .  p. /8170 

21.  INFORMATION.  The  Judiciary  Committee  reported  without  amendment  S.  921,  to 

prevent  the  use  of  5  U.  S.  C.  22  to  withhold  information,  p,  8170 


22.  RECLAMATION.  Passed  as  reported  S.  2215,  to  autl 
to  construct,  operate,  pfhd  maintain  the  Spokane 


iprize 
illey 


the  Interior  Department 
Project,  p.  8200 


) 

z3.  FLOOD  CONTROL.  Sen.  Kuchel  urged  the  Senate  to  act  ota  the  flood  control 

authorization  bill /etoe8  by  the  President,  and  inserted  various  communications 
on  the  need  for  such  projects  in  Calif,  pp.  8242-6 

24.  POSTAL  RATES  AN)/  PAY.  Agreed  to  and  sent  to  the  House  the \onference  report  on 

H.  R.  5836,  t/e  postal  rate  and  pay  increase  bill,  by  a  vot^of  88  to  0.  pp. 
8227-33 

25.  STATEHOOD^  Sen,  Church  urged  Alaskan  statehood,  and  inserted  a  letter  he  wrote 

to  the /resident  to  urge  his  support  for  the  bill.  p.  8251 

26.  FOREIoN  AID.  The  Foreign  Relations  Committee  began  consideration  of  the  pro- 
p<yred  Mutual  Security  Act  of  1928,  and  adopted  a  policy  statement  that  Nit  was 

le  sense  of  Congress  that  India  be  given  support  in  its  economic  development 
'program,  pp.  D445-6 

2 FOREIGN  TRADE.  Sen.  Morse  inserted  a  summary  of  Ore.  opinion  ballots  on  cer¬ 
tain  public  questions,  including  support  for  world  trade  policies  in  line  with 
Administration-backed  proposals.  pp.  8191-4 


-  4  - 


EXP3RT  OONTSOL.  Received  from  the  Commerce  Department  a  report  «*»  export  con¬ 
trol  for  the  first  quarter  of  1956.  p.  8169 

29.  ARBOR  DAY.  Sen.  Javits  inserted  a  resolution  of  the  Greene  County,  N.  Y.y 
BO^rd  of  Supervisors,  urging  establishment  of  a  National  Arbor  Day.  p./6l69 

ITEMS  IN  APPENDIX 

30.  RESEARChX  Sen*  Knowland  inserted  his  address  before  the  American  p4ed  Growers 

Ass'n  discussing  "pertinent’*  farm  facts  and  suggesting  certain  potion  toward 
an  improve ck  farm  program,  pp.  A4649-51 

31.  PRICES.  Sen.  Iqvits  inserted  excerpts  from  Ewan  Clague’s,  D/£pt.  of  Labor, 

speech,  "The  Consumer  Price  Index  in  the  Current  Price  Situation,"  pp.  A4660-1 

32.  AREA  DEVELOPMENT.  Extension  of  remarks  of  Sen.  Thurmond'  expressing  his  op¬ 

position  to  the  proposed  area  redevelopment  bill.  py^A4663 


33.  TRANSPORTATION.  Sen.  Wiley  inserted  a  letter  from  /the  General  Steampship 

Agencies  pointing  out  th^”  tremendously  impressiye  savings  which  have  been 
already  realized,  thanks  tb  the  movement  of  surplus  farm  products  via  the 
direct,  all-water  route  fron\the  Midwest  thrpj/gh  the  present  St,  Lawrence 
seaway.”  pp.  A4669-70 

34.  FOREIGN  AID.  Extension  of  remarks  of  Seny'Dworshak  inserting  an  editorial 

urging  reappraisal  of  the  foreigjjNaid  pj'ogram.  pp.  A4675-6 

Rep.  Chiperfield  inserted  an  edlNsprlal  and  a  report  by  Rep.  Bass  favoring 
the  foreign  aid  program,  pp.  A4691-X  A4707 

35.  ELECTRIFICATION.  Sen.  Sparkman  ii)^erted\n  editorial,  ”TVA' s  Challenge--After 

25  Years.”  pp.  A4679-80 

36.  LIVESTOCK.  Rep.  Polk  inserted  an  editorial,  ^VMeat  Promotion  Up  Again,”  em¬ 

phasizing  the  need  of  "being  sure  any  meat  promotion  moves  are  right  before 
they  are  made.”  pp.  A4682-6 

37.  STATEHOOD.  Rep.  Poage  inserted  a  letter  he  had  written  pointing  out  "what 

seems  to  be  *;  ”  •>  an/obvious  weakness  in  the  pendingystatehood  bill.”  pp. 

A4687-88 


0 


38.  TOBACCO.  Rep.  Lankford  inserted  two  articles  discussing 
ing  of  tobacco/ln  Md.  pp.  A4694-95 


le  growth  and  market - 


39.  FAEM  PROGRAM/  Extension  of  remarks  of  Rep.  Schwengel  discussing  farm  policies, 

in  which  he  states  that  "it  is  becoming  increasingly  clear  thacVpolitical 
managemejru:  of  agriculture  does  not  work  very  well,”  and  inserting  a  magazine 
articly' discussing  farm  conditions,  pp.  A4706-07 

40.  FARM /DRAINAGE;  WILDLIFE.  Extension  of  remarks  of  Rep.  Reuss  urging  ttifc  enact- 
m^rtt  of  legislation  to  restrict  farm  draining  projects  harmful  to  wildlife, 

rating  that  "there  is  not  the  slightest  doubt  that  the  Department  of  Agricul¬ 
ture’s  farm  drainage  program,  as  administered  under  existing  law,  has  in  m^ny 
cases  worked  directly  counter  to  the  best  interests  of  wildlife,  water,  ant 
even  soil  conservation,”  and  inserting  an  article  and  letter  discussing  the 
matter,  pp.  A4717-18 
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AMENDING  SECTION  161  OF  TIIE  REVISED  STATUTES  WITH 
RESPECT  TO  THE  AUTHORITY  OF  FEDERAL  OFFICERS  AND 
AGENCIES  TO  WITHHOLD  INFORMATION  AND  LIMIT  THE 
AVAILABILITY  OF  RECORDS 


) 


May  21,  1958. — Ordered  to  be  printed 


Mr.  HennIngs,  from  the  Committee  on  the  Judiciary,  submitted  the 

following 

REPORT 

[To  accompany  S.  921] 

The  Committee  on  the  Judiciary,  to  which  was  referred  the  bill 
(S.  921),  to  amend  section  161  of  the  Revised  Statutes  with  respect 
to  the  authority  of  Federal  officers  and  agencies  to  withhold  informa¬ 
tion  and  limit  the  availability  of  records,  having  considered  the  same, 
reports  favorably  thereon  without  amendment  and  recommends  that 
the  bill  do  pass. 

Purpose 

The  purpose""of  this  bill  is  to  clarify  the  scope  of  the  authority 
granted  to  the  heads  of  executive  departments  under  section  161  of 
the  Revised  Statutes  and  to  make  it  clear  beyond  any  doubt  that  this 
statute  in  no  way  authorizes  withholding  of  information  from  the 
public  or  limiting  the  availability  of  records  to  the  public. 

STATEMENT 

SECTION  161  OF  THE  REVISED  STATUTES  (5  U.  S.  C.  22) 

Section  161  of  the  Revised  Statutes  provides: 

The  head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government 
of  his  department,  the  conduct  of  its  officers,  and  clerks, 
the  distribution  and  performance  of  its  business,  and  the 
custody,  use  and  preservation  of  the  records,  papers,  and 
property  appertaining  to  it. 
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Essentially,  this  section  is  a  codification  of  similar  provisions  in  the 
early  acts  of  Congress  establishing  various  executive  departments, 
including  a  Department  of  Foreign  Affairs,  a  Department  of  War,  a 
Treasury  Department,  and  a  Department  of  the  Navy.  (See  note 
to  5  U.  S.  C.  22.)  It  has  been  upheld  by  the  Supreme  Court  as  a 
constitutional  exercise  of  congressional  power  ( Boske  v.  Commingore 
(177  U.  S.  459  (1900)). 

Nothing  in  the  legislative  history  of  section  161  shows  that  Congress 
intended  this  statute  to  be  a  grant  of  authority  to  the  heads  of  the 
executive  departments  to  withhold  information  from  the  public  or  to 
limit  the  availability  of  records  to  the  public.  On  the  contrary,  its 
history  indicates  that  its  basic  provisions  were  first  enacted  in  1789  as 
part  of  a  series  of  acts  of  Congress  aimed  at  organizing  the  new  govern¬ 
ment  and  providing  for  necessary,  routine,  “housekeeping”  procedures. 

Section  161’s  earliest  antecedent,  section  2  of  the  act  of  July  27, 
1789,  by  which  was  established  a  Department  of  Foreign  Affairs,  reach 
simply:  | 

Sec.  2.  And  be  it  further  enacted,  that  there  shall  be  in  the 
said  department,  an  inferior  officer,  to  be  appointed  by  the 
said  principal  officer,  and  to  be  employed  there  as  he  shall 
deem  proper,  and  to  be  called  the  chief  clerk  in  the  Depart¬ 
ment  of  Foreign  Affairs,  and  who,  whenever  the  said  principal 
officer  shall  be  removed  from  office  by  the  President  of  the 
United  States,  or  in  any  other  case  of  vacancy,  shall  during 
such  vacancy  have  the  charge  and  custody  of  all  records, 
books,  and  papers  appertaining  to  the  said  Department. 

Almost  identical  language  appears  in  the  act  of  August  7,  1789, 
establishing  a  Department  of  War;  in  the  act  of  September  2,  1789 
establishing  a  Treasury  Department;  and  in  the  act  of  April  30,  1798’ 
establishing  a  Department  of  the  Navy. 

The  journals  of  both  the  Senate  and  House  of  Representatives  are 
barren  of  evidence  from  which  can  be  determined  the  intent  of  Con¬ 
gress  in  enacting  the  statutory  antecedents  of  section  161,  but  clearly 
the  language  of  the  early  statutes  from  which  section  161  was  derived 
shows  no  intent  by  Congress  to  bestow  authority  to  withhold  infor¬ 
mation  from  the  public  or  to  limit  the  availability  of  records  to  the! 
public. 

Likewise,  no  such  intent  appears  from  the  language  of  section  161 
as  presently  written.  The  clear  import  of  the  language  of  this  section, 
taken  as  a  whole,  is  that  Congress  intended  merely  to  grant  to  the 
head  of  each  of  the  executive  departments  the  authority  to  “prescribe 
regulations”  governing  the  day-to-day  “housekeeping”  operations  of 
his  department. 

That  this  interpretation  of  section  161  is  the  correct  one  is  strongly 
supported  by  the  testimony  of  the  Attorney  General  of  the  United 
States  before  the  Subcommittee  on  Constitutional  Rights  on  March  6, 
1958.  During  the  course  of  his  testimony,  the  Attorney  General 
variously  referred  to  section  161  as  a  “bookkeeping”  statute,  a  “keep¬ 
ing  of  custody”  statute,  and  a  “housekeeping”  statute.  He  stated 
that  when  the  statute  has  been  cited  (as  the  basis  for  not  giving  in¬ 
formation)  it  has  been  cited  incorrectly,  and  he  said  he  did  not  believe 
the  statute  is  the  basis  for  not  giving  information. 
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MISUSE  OF  SECTION  161 

Despite  the  obvious  “housekeeping”  nature  and  purpose  of  section 
161,  it  has  been  openly  cited  in  recent  years  by  a  number  of  executive 
departments  and  agencies  as  authority  for  withholding  information 
from  the  public  and  limiting  the  availability  of  records  to  the  public. 

The  committee  has  found  that  this  section  has  been  specifically 
cited  as  such  authority  by  the  following  executive  departments: 
Department  of  Agriculture 
Department  of  Defense 
Department  of  Interior 
Department  of  Justice 
Department  of  Labor 
Department  of  State 
Post  Office  Department 

An  illustrative  example  of  the  manner  in  which  section  161  has  been 
\  cited  as  authority  to  withhold  information  and  deny  access  to  records 
'  is  contained  in  a  letter  sent  to  the  Subcommittee  on  Constitutional 
Rights  on  May  22,  1957,  by  the  Department  of  Agriculture.  In 
response  to  the  subcommittee's  request,  the  Department  described  the 
occasions  on  which  it  had  refused  information  to  Congressmen  or  con¬ 
gressional  committees  and  set  forth  the  basis  on  which  the  information 
had  been  refused.  In  an  enclosure  to  its  letter  of  reply,  the  Depart¬ 
ment  stated: 

The  authorities  relating  to  access  to  records  of  the  Depart¬ 
ment  are  title  5,  United  States  Code,  section  22  [sec.  161], 
authorizing  regulations  for  the  conduct  of  the  Department’s 
work,  title  5,  United  States  Code,  section  516,  giving  custody 
of  departmental  records  to  the  Secretary,  and  title  5,  United 
States  Code,  section  1002  (c)  (sec.  3  of  the  Administrative 
Procedure  Act),  requiring  good  cause  to  be  shown  for  re¬ 
stricting  the  availability  of  information.  Pursuant  to  these 
authorities,  the  Department  has  designated  certain  records 
as  confidential  and  certain  other  records  as  of  limited 
availability. 

It  should  be  noted  that  in  this  case  the  Department  cited  section  161 
'  as  authority  to  withhold  information  not  from  the  public  alone,  but 
from  the  Congress  as  well. 

The  record  of  the  hearings  held  by  the  Subcommittee  on  Constitu¬ 
tional  Rights  on  the  pending  bill  is  replete  with  statements  describing 
the  citation  of  section  161  by  executive  departments  and  agencies  as 
authority  to  withhold  information  and  limit  the  availability  of  records. 

Among  these  is  the  statement  of  Herbert  Brucker,  editor  of  the 
Hartford  (Conn.)  Courant,  and  chairman  of  the  freedom  of  informa¬ 
tion  committee  of  the  American  Society  of  Newspaper  Editors 
(ASNE),  the  full  text  of  which  appears  in  the  hearings,  and  who 
testified  in  part: 

It  was  the  ASNE  that  found,  through  its  counsel,  Harold 
Cross,  that  it  was  this  1789  law  that  was  used  as  authority 
for  withholding  from  the  public  information  about  the  public 
business.  It  seems  that  this  statute  was  largely  ignored 
until  people  began  to  ask  questions  of  the  departments  as 
to  where  their  authority  came  from  to  withhold  information, 
and  then  they  began  to  cite  this  statute. 
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V.  M.  Newton,  Jr.,  managing  editor  of  the  Tampa  (Fla.)  Tribune, 
and  chairman  of  the  freedom  of  information  committee  of  Sigma 
Delta  Chi,  the  professional  journalistic  fraternity,  testified  that  need¬ 
less  secrecy  has  been  employed  recently  in  the  Federal  Government. 
The  testimony  he  gave  included  these  statements: 

Executive  agencies  have  twisted  and  tortured  the  so- 
called  “housekeeping  statute”  (5  U.  S.  C.  22),  *  *  *  into 
authority  for  withholding  information  from  the  press,  the 
public,  and  Congress  *  *  *, 

*  *****  * 

The  second  line  of  defense  for  the  secrecy-minded  bureau¬ 
crats  is  the  so-called  housekeeping  statute.  This  is  the  law 
(5  U.  S.  C.  22)  which  charges  the  agencies  with  the  responsi¬ 
bility  for  keeping  Government  records  in  a  safe  place  and 
assuring  they  will  be  handled  in  such  a  way  they  will  not  be 
destroyed.  When  the  “national  security”  excuse  has  been 
demonstrated  as  not  proper,  many  administration  executives 
have  used  the  housekeeping  statute  as  their  authority  to  hide 
Government  papers  *  *  *. 

That  such  citation  of  section  161  constitutes  misuse  of  this  simple 
“housekeeping”  statute  is  clear.  On  this  point  there  seems  to  be 
no  quarrel  even  from  those  who  have  expressed  opposition  to  the 
enactment  of  the  amendment  proposed  in  the  pending  bill. 

Views  of  the  Executive  Departments 

The  only  expressed  opposition  to  the  enactment  of  the  pending  bill 
has  come  from  some  of  the  executive  departments  to  which  section 
161  is  applicable.  (The  full  texts  of  reports,  testimony,  letters,  and 
comments  from  executive  departments,  hereafter  referred  to,  are 
contained  in  the  hearings.) 

Initially,  the  Post  Office  Department,  the  Department  of  Defense, 
and  the  Department  of  Justice  submitted  to  the  committee  reports  in 
which  they  opposed  enactment  of  the  bill.  Then,  as  noted  above,  on 
March  6,  1958,  the  Attorney  General  appeared  before  the  subcom¬ 
mittee  and  presented  his  views  on  the  bill.  The  gist  of  what  the 
Attorney  General  told  the  subcommittee  on  March  6,  1958,  is  con¬ 
tained  in  the  following  excerpts  from  his  testimony: 

We  do  believe  that  S.  921  would  not  clarify  section  161  of 
the  Revised  Statutes.  In  the  absence  of  legislative  history 
or  more  specific  language  we  cannot  determine  with  any  de¬ 
gree  of  certainty  the  effect  of  S.  921  (transcript  of  hearings, 
p.  50). 

*  *  *  sj:  :jc 

This  (sec.  161)  is  a  housekeeping  statute,  which  says  they 
keep  the  records,  they  hold  them  physically.  It  doesn’t  relate 
at  all  to  executive  privilege  (transcript,  p.  52). 

*  $  *  *  * 

As  long  as  it  is  made  clear,  either  expressly  or  by  legislative 
history,  that  this  is  in  no  way  intended  to  impair  the  execu¬ 
tive  privilege  that  I  have  discussed,  then  I  would  have  no 
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objection  to  it.  If  that  were  the  case  it  wouldn’t  amount  to 
much.  All  it  would  do  is  prevent  people  from  citing  the 
statute  incorrectly.  I  think  when  they  have  cited  the  stat¬ 
ute,  it  has  been  incorrectly  cited  because  I  don’t  believe  the 
statute  is  the  basis  for  not  giving  information.  The  basis 
for  not  giving  information  is  an  executive  privilege  (trans¬ 
script,  pp.  53-54). 

The  Attorney  General  supplemented  these  views  in  a  letter  sent  to 
the  subcommittee  on  March  13,  1958,  wherein  he  stated  that  “section 
161  is  a  legislative  expression  and  recognition  of  the  Executive 
privilege.” 

On  April  2,  1958,  the  chairman  of  the  Subcommittee  on  Constitu¬ 
tional  Rights  invited  the  head  of  each  of  the  executive  departments 
to  appear  before  the  subcommittee  and  present  his  views  on  the 
pending  bill.  All  declined.  The  Department  of  Health,  Education, 
and  Welfare  reported  that  section  161  did  not  become  applicable  to 
that  Department  until  July  31,  1956,  and  stated  that  it  would  “defer 
to  the  views  of  other  Executive  departments  on  the  merits  of  this 
bill.”  The  other  eight  departments,  with  the  exception  of  the 
Department  of  Defense,  stated,  in  effect,  that  they  agreed  with  and 
would  rely  on  the  views  already  expressed  by  the  Attorney  General. 

The  relevant  comments  of  the  various  departments  are  as  follows: 

Department  of  State: 

The  Secretary,  taking  advantage  of  your  suggestion  (that 
he  might  submit  a  written  statement  for  the  record  if  he  were 
unable  to  appear  in  person),  merely  wishes  to  state  that  his 
views  respecting  S.  921  are  in  accord  with  those  expressed 
by  the  Attorney  General  when  he  appeared  before  your 
subcommittee  on  March  6,  1958,  as  they  were  supplemented 
in  the  Attorney  General’s  letter  to  you  dated  March  13, 
1958. 

Department  of  the  Treasury: 

*  *  *  the  Attorney  General  has  appeared  before  your  sub¬ 
committee  and  given  you  the  benefit  of  his  views.  The  issues 
involved  appear  to  be  legal  issues  affecting  the  entire  execu¬ 
tive  branch  on  which  the  views  of  the  Attorney  General 
would  guide  the  executive  branch.  While  we  appreciate 
very  much  your  invitation  to  appear,  in  these  circumstances 
we  feel  that  we  would  not  have  further  material  to  submit. 

Post  Office  Department: 

*  *  *  We  believe  that  the  Attorney  General  has  ably 
presented  the  views  of  the  entire  executive  branch  of  the 
Government.  We  are  not  aware  of  any  additional  informa¬ 
tion  that  this  Department  might  present  to  aid  your  com¬ 
mittee  in  its  deliberations.  In  view  of  this,  the  Postmaster 
General  has  directed  me  to  advise  you  that  the  Department 
does  not  wish  to  be  heard  at  this  hearing. 

Department  of  the  Interior: 

*  *  *  in  view  of  the  extended  appearance  and  statement 
of  the  Attorney  General  on  the  subject  of  S.  921,  I  do  not 
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feel  that  my  appearance  before  your  committee  would  aid 
you  in  your  deliberations  on  this  subject. 

Department  of  Agriculture: 

This  Department  recommends  against  enactment  of  the 
proposed  legislation.  In  this  connection,  we  believe  the 
statement  of  Attorney  General  Rogers  on  March  6,  1958, 
before  your  subcommittee,  as  supplemented  by  his  letter  of 
March  13,  1958,  to  you,  fully  reflects  the  Department’s  views 
with  respect  to  the  bill.  Therefore,  it  appears  unnecessary 
for  this  Department  to  testify  at  the  hearing. 

Department  of  Commerce: 

*  *  *  We  are  still  firmly  against  enactment  of  S.  921  or 
any  similar  legislative  proposal. 

In  this  respect,  we  have  carefully  examined  the  testimony 
which  the  Attorney  General  gave  before  your  subcommittee 
on  March  6,  1958.  We  are  in  complete  agreement  with  the 
views  and  the  position  he  expressed  at  that  time  regarding 
S.  921. 

Department  of  Labor : 

The  Department  of  Labor  remains  strongly  opposed  to 
the  enactment  of  S.  921,  as  stated  in  our  report  of  April  30, 
1957,  to  the  Senate  Judiciary  Committee.  We  concur  in  the 
Attorney  General’s  opposition  to  this  bill,  expressed  in  his 
statement  of  March  6,  1958,  submitted  to  the  subcommittee 
and  his  letter  of  March  14  supplementing  this  statement. 

The  views  of  the  Attorney  General  expressed  in  his  testimony 
before  the  Subcommittee  on  Constitutional  Rights  on  March  6,  1958, 
and  in  his  subsequent  letter  of  March  13,  1958,  which  practically  all 
of  the  executive  departments  adopted  as  their  own  views  on  the  pend¬ 
ing  bill,  were  summarized  by  the  Attorney  General  himself  in  a  letter 
to  the  chairman  of  the  subcommittee,  dated  April  4,  1958. 

In  that  letter  the  Attorney  General  stated: 

My  position  is  perfectly  clear.  In  response  to  your 
questions  I  stated,  and  reiterate,  that  I  have  no  objection 
to  the  passage  of  S.  921  if  it  is  amended  so  as  to  recognize 
explicitly  the  constitutional  Executive  privilege. 

Will  Not  Affect  “Executive  Privilege” 

In  the  opinion  of  the  committee,  the  enactment  of  the  pending  bill 
will  in  no  way  affect,  nor  is  it  intended  to  affect,  what  the  Attorney 
General  describes  as  an  “Executive  privilege”  to  withhold  information 
from  the  Congress  and  the  public. 

To  whatever  extent  such  an  “Executive  privilege”  exists,  it  must  be 
founded  on  the  principle  of  separation  of  powers  under  the  Constitu¬ 
tion  and,  accordingly,  will  not  be  repealed,  amended,  or  impaired  by 
the  proposed  amendment  to  section  161. 

The  historical  review  dealing  with  section  161  presented  by  the 
Attorney  General  in  his  letter  to  the  Subcommittee  on  Constitutional 
Rights  on  March  13,  1958,  is  very  instructive  on  this  point.  The 
Attorney  General  stated: 
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Section  161  of  the  Revised  Statutes  is  essentially  a  codifi¬ 
cation  of  section  2  of  the  1789  act  creating  a  Department  of 
Foreign  Affairs  and  its  counterparts  for  the  other  early  execu¬ 
tive  departments  (1  Stat.  28,  49,  65,  68,  553).  The  historical 
refusals  of  the  executive  branch  to  acquiesce  in  congressional 
demands  for  executive  documents  have  been  based,  not  on 
any  statute  alone,  but  on  the  Constitution  itself,  for  Revised 
Statutes  161  itself  reflects  the  independence  of  Congress  and 
the  executive  branch  of  each  other.  The  historical  ante¬ 
cedents  of  Revised  Statutes  161,  going  back  to  the  first 
Congress  and  the  legislative  decision  of  1789  show  that  it  was 
intended  to  be  a  grant  of  independent  authority,  in  accord¬ 
ance  with  and  as  part  of  the  fabric  of  the  constitutional  plan 
of  separation  of  powers.  The  statute  carries  out  the  con¬ 
stitutional  plan  by  authorizing  the  head  of  each  department 
to  prescribe  appropriate  regulations  for  the  custody  of 
documents. 

To  show  that  this  custody  of  documents  is  a  matter  placed 
within  the  executive  branch,  and  intended  to  be  subject  only 
to  regulation  by  the  executive  branch,  one  need  only  refer  to 
the  important  distinction  between  the  first  statute  setting 
up  the  Department  of  Foreign  Affairs  (the  historical  ante¬ 
cedent  of  R.  S.  161),  and  its  complete  dissimilarity  with  the 
statute  establishing  the  Department  of  Foreign  Affairs  under 
the  Continental  Congress,  as  discussed  on  pages  7  and  8  of 
my  prepared  statement.  In  the  majority  opinion  in  the 
Myers  case  Chief  Justice  Taft  set  forth  in  some  detail  the 
controversy  in  the  House  of  Representatives  in  the  First 
Congress,  respecting  the  provisions  of  the  bill  to  establish  the 
Department  of  Foreign  Affairs,  which  I  discussed,  pages  8-9 
of  my  prepared  statement.  Even  in  the  condensed  form  in 
which  that  debate  can  be  viewed  in  reading  the  annals  of 
Congress,  that  bill  raised  the  basic  question  respecting  the 
separation  of  powers  under  the  Constitution. 

This  basic  question  was  crystallized  in  two  provisions  of 
the  bill.  The  first  would  have  provided  that  at  the  head  of 
the  department  there  should  be  a  Secretary,  to  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  “to  be  removable  from  office  by  the  Presi¬ 
dent  *  *  In  regard  to  the  reference  in  the  bill  to  the 
power  of  removal  by  the  President,  there  was  objection  on  the 
ground  that  any  such  reference  might  suggest  that  the 
President’s  power  to  remove  stemmed  from  a  legislative  grant 
and  was  thus  subject  to  revocation. 

The  second  provision  of  the  bill  would  have  provided  that 
there  should  be  a  chief  clerk  to  be  appointed  by  the  Secretary 
who  in  case  of  vacancy  in  the  office  of  the  Secretary,  should 
have  the  charge  and  custody  of  all  records,  books,  and  papers 
appertaining  to  the  department.  Congressman  Benson  of 
New  York  pi'oposed  to  amend  that  second  provision  in  order 
to  provide  that  the  chief  clerk,  “whenever  the  said  principal 
officer  (the  Secretary)  shall  be  removed  from  office  by  the 
President  of  the  United  States  or  in  any  other  case  of  vacan¬ 
cy,”  should  during  such  vacancy  have  the  charge  and  custody 
of  the  departmental  books  and  records.  Congressman  Benson 
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maintained  that  his  amendment  thus  avoided  the  point  as  to 
whether  the  words  “to  be  removable  by  the  President”  in  the 
first  provision  might  be  construed  to  be  a  legislative  grant. 

He  further  stated  that  if  his  amendment  were  adopted,  he 
would  then  move  to  strike  the  words  “to  be  removable  by  the 
President”  in  the  first  provision,  and  that  there  would  thus 
be  established  a  legislative  construction  of  the  Constitution 
that  the  President  had  the  power  of  removal. 

Both  proposals  were  adopted.  The  words  “to  be  remov¬ 
able  by  the  President”  in  the  first  provision  were  stricken 
from  the  bill,  and  Congressman  Benson’s  amendment  insert¬ 
ing  the  words  in  regard  to  the  removal  of  the  Secretary  by 
the  President  was  also  adopted  in  the  second  provision.  Mr. 
Madison,  who  had  been  a  member  of  the  Constitutional 
Convention  and  one  of  the  authors  of  the  Federalist,  was 
then  a  Congressman  in  the  First  Congress  and  took  a  leading 
role  in  effecting  this  constitutional  construction.  Chief 
Justice  Taft’s  opinion  in  the  Myers  case  declares  that  Mr. 
Madison’s  “arguments  in  support  of  the  President’s  consti¬ 
tutional  power  of  removal  independently  of  congressional 
provision,  and  without  the  consent  of  the  Senate,  were 
masterly,  and  he  carried  the  House.” 

This  is  the  legislative  decision  of  1789.  It  established  the 
principle  that  the  reasonable  construction  of  the  Constitution 
must  be  that  the  three  branches  of  the  Federal  Government 
should  be  kept  separate  in  all  cases  in  which  they  were  not 
expressly  blended,  and  that  no  legislation  should  be  enacted 
by  the  Congress  which  would  tend  to  obscure  the  dividing 
lines  between  the  three  great  branches  or  cast  doubt  upon  the 
prerogatives  properly  belonging  by  the  Constitution  to  any 
one. 

This  historical  review  demonstrates  clearly  that  in  enacting  the 
legislative  antecedents  of  section  161,  the  First  Congress  was  keenly 
aware  of  the  constitutional  powers  of  the  executive  branch,  and 
scrupulously  avoided  any  possible  infringement  on  these  powers. 
As  a  result,  section  161  today  is  a  carefully  tailored,  constitutional 
exercise  of  congressional  power.  See  Boske  v.  Commingore  (177  U.  S. 
459).  In  that  case,  the  Supreme  Court  said  (at  p.  468): 

The  Constitution  gives  Congress  power  to  make  all  laws 
necessary  and  proper  for  carrying  into  execution  the  powers 
vested  by  that  instrument  in  the  Government  of  the  United 
States  or  in  any  Department  or  officer  thereof  (Constitution, 
art.  1,  sec.  8). 

The  Supreme  Court  went  on  to  quote  approvingly  an  extract  from 
Logan  v.  United  States  (144  U.  S.  263)  in  which  it  had  earlier  said: 

Every  right  created  by,  arising  under  or  dependent  upon 
the  Constitution  of  the  United  States  may  be  protected  and 
enforced  by  Congress  by  such  means  and  in  such  manner  as 
Congress,  in  the  exercise  of  the  correlative  duty  of  protection, 
or  of  the  legislative  powers  conferred  upon  it  by  the  Constitu¬ 
tion,  may  in  its  discretion  deem  most  eligible  and  best 
adapted  to  attain  the  object.  (See  Boske  v.  Comingore, 
supra,  at  468-469.) 
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The  Supreme  Court  has  held  that  under  section  161  an  order  of  the 
Attorney  General,  as  the  head  of  1  of  the  10  executive  departments, 
removing  from  his  subordinates  in  the  Department  of  Justice  and 
centralizing  in  his  own  office  the  determination  to  limit  access  by  the 
judicial  branch  to  the  records  of  the  Department,  is  valid.  The 
majority  opinion  in  that  case  states  that  the  Supreme  Court  has  never 
passed  on  the  question  as  to  whether  Revised  Statutes,  section  161 
authorizes  the  head  of  1  of  the  10  executive  departments  to  deny 
access  by  the  judicial  branch  to  those  records.  United  States  ex  rel. 
Touhy  v.  Hagen  (340  U.  S.  462,  468,  and  469  (1941)). 

The  amendment  proposed  in  the  pending  bill,  by  explicitly  stating 
what  the  statute  does  not  authorize,  will  simply  clarify  the  scope  of  the 
authority  granted  by  Congress  to  the  heads  of  the  executive  depart¬ 
ments,  and  in  no  way  will  impair  any  “Executive  privilege”  or  Execu¬ 
tive  order  or  power  flowing  from  the  Constitution  itself. 

Will  Not  Amend  or  Repeal  Other  Statutes 

By  its  very  terms,  the  proposed  amendment  is  limited  in  its  appli¬ 
cation  to  section  161  of  the  Revised  Statutes.  The  amendment  is 
not  intended,  nor  should  it  be  construed,  to  amend  or  repeal  any  other 
statute  which  may  authorize  the  withholding  of  information  from  the 
public  or  limiting  the  availability  of  records  to  the  public. 

Attached  to  this  report  are  the  reports  of  the  executive  departments 
and  agencies  which  have  been  submitted  to  the  committee  on  this 
legislation. 


Office  of  the  Postmaster  General, 

Washington,  D.  C.,  April  15,  1957. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

United  States  Senate. 

Dear  Mr.  Chairman:  Reference  is  made  to  your  request  for  a 
report  on  S.  921,  a  bill  to  amend  section  161  of  the  revised  statutes 
with  respect  to  withholding  information  and  the  availability  of  records 
of  the  executive  departments  of  the  Government. 

This  bill  will  add  a  new  sentence  to  section  161  of  the  revised 
statutes,  reading: 

“This  section  does  not  authorize  withholding  information  from  the 
public  or  limiting  the  availability  of  records  to  the  public.” 

The  Department  is  opposed  to  enactment  of  this  bill. 

The  revised  statute  to  be  amended  is  codified  in  title  5,  United 
States  Code,  section  22.  It  reads: 

“The  head  of  each  department  is  authorized  to  prescribe  regula¬ 
tions,  not  inconsistent  with  law,  for  the  government  of  his  depart¬ 
ment,  the  conduct  of  its  officers  and  clerks,  the  distribution  and 
performance  of  its  business,  and  the  custody,  use,  and  preservation 
of  the  records,  papers,  and  property  appertaining  to  it.” 
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On  a  number  of  occasions  this  section  has  been  considered  by  the 
courts  of  the  United  States.  They  have  uniformly  held  that  the 
section  is  constitutional  and  that  its  evident  purpose  is  to  furnish 
each  executive)  department  head  with  authority  to  regulate  the 
conduct  of  its  officers  and  employees  and  the  distribution  and  per¬ 
formance  of  the  functions  of  the  department. 

It  is  on  the  basis  of  this  law  that  each  department  head  instructs 
his  subordinates  and  directs  them  in  the  manner  in  which  they  shall 
perform  their  duties.  Under  it,  the  Postmaster  General  has  issued 
regulations  which  forbid  the  disclosure  of  departmental  records  or 
information  by  employees.  The  current  regulations  published  in 
sections  114.3  and  114.4  of  the  Postal  Manual  (also  secs.  4.3  and  4.4, 
title  39,  C.  F.  R.),  read,  in  part,  as  follows: 

“The  following  records,  documents,  and  information  are  confi¬ 
dential,  and  may  not  be  disclosed  by  subordinate  officers  or  employees 
of  the  Department  without  authorization:  (a)  Reports  of  postal  in¬ 
spectors;  ( b )  records  of  the  Postal  Inspection  Service;  (c)  names  of 
post  office  box  holders;  (d)  names  and  addresses  of  post  office  patrons 
and  former  patrons,  except  as  provided  in  123.5;  ( e )  records  regarding 
mail  matter;  (/)  records  regarding  postal  savings  accounts;  (g)  records 
regarding  money  orders.” 

These  regulations  are  directed  to  employees  of  the  Department 
rather  than  to  members  of  the  public  although  they  are  published  so 
that  the  public  will  be  aware  of  them.  They  do  not,  as  such,  con¬ 
stitute  a  decision  by  the  Postmaster  General  that  he  will  not  disclose 
these  records  and  information  when  request  therefor  has  been  made  to 
him  instead  of  his  subordinates.  It  should  be  observed,  however, 
that  for  many  years  the  Postmasters  General  have  refused  to  make 
available  to  the  public  or  to  Congress  reports  of  postal  inspectors  or 
records  of  the  Post  Office  Inspection  Service.  On  particular  occasions 
other  records  and  information  have  been  released  when  the  conditions 
recited  in  section  114.4  of  the  Postal  Manual  (39  C.  F.  R.  4.4)  have 
been  satisfied.  For  the  information  of  the  Committee,  these  regula¬ 
tions  are  attached  hereto. 

If  the  law  is  amended  as  proposed  by  these  bills,  we  believe  it  will 
prohibit  the  Postmaster  General  from  instructing  his  employees  that 
they  may  not  release  to  the  public  certain  information.  We  believe 
that  the  law  as  presently  written  should  remain  unchanged.  It  does 
not  constitute  authority  in  the  heads  of  executive  departments  to 
withhold  records  and  information.  Authority  of  executive  heads  to 
withhold  information  from  the  public  stems  from  the  basic  authority 
of  the  President  under  the  Constitution  which  was  given  statutory 
recognition  by  title  5,  United  States  Code,  section  1002. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to 
the  submission  of  this  report  to  your  committee. 

Sincerely  yours, 

Maurice  H.  Stans, 

Deputy  Postmaster  General. 
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114.453  Introduction:  Information  on  Postal  Matters 

114.3  PRIVILEGED  MATTER 

The  following  records,  documents,  and  information  are  privileged 
matter,  and  may  not  be  disclosed  by  subordinate  officers  or  employees 
of  the  Department  without  authorization: 

a.  Reports  of  postal  inspectors. 

b.  Records  of  the  Postal  Inspection  Service. 

c.  Names  of  post  office  box  holders. 

d.  Names  and  addresses  of  post  office  patrons  and  former 
patrons,  except  as  provided  in  123.5. 

e.  Records  regarding  mail  matter. 

f.  Records  regarding  postal  savings  accounts. 

g.  Records  regarding  money  orders. 

114.4  AVAILABLE  RECORDS 

.41  Formal  hearing  records.  You  may  inspect  formal  records  of 
proceeding  in  which  a  hearing  has  been  held  or  offered  if  you  have  a 
proper  interest  in  them. 

.42  Conditions.  You  may  inspect  all  other  records  of  the  Depart¬ 
ment  or  field  service  if  permitted  to  do  so  by  the  head  of  a  bureau  or 
office  in  the  Post  Office  Department.  In  making  such  determinations, 
the  following  items  will  be  taken  into  consideration: 

The  interest  of  the  person  requesting  permission  to  make  the 
inspection. 

Whether  disclosure  of  the  information  contained  in  the 
records  will  violate  the  privacy  of  mail  matter. 

Whether  the  release  of  the  record  will  jeopardize  future 
Government  access  to  information. 

Whether  the  release  of  the  record  at  the  time  is  premature 
and  will  improperly  affect  a  pending  action. 

Whether  the  disclosure  of  the  record  will  have  the  effect  of 
hindering  free  administrative  decisions  in  the  same  or  similar 
matters  in  the  future. 

Whether  the  purpose  for  which  the  record  is  sought  is  prej¬ 
udicial  to  the  public  interest. 

Whether  the  record  is  already  otherwise  made  public,  such 
as  reports  of  public  hearings  and  conferences,  recorded  maps, 
plats  and  documents,  records  published  for  the  information 
of  the  public,  and  material  of  a  similar  public  nature. 

.43  Transfer  of  records.  All  records  of  the  Post  Office  Department 
and  its  field  service  are  the  property  of  the  Department.  Postmasters 
and  other  employees  are  not  authorized  to  turn  over  such  records  to 
other  persons  without  authorization  from  the  head  of  a  bureau  or 
office  of  the  Post  Office  Department. 

.44  Compliance  with  subpenas  duces  tecum.  Postmasters  and 
postal  employees  will  comply  with  a  proper  subpena  duces  tecum 
issued  by  a  court  of  record  only  after  consultation  with  the  Post  Office 
Department  and  authorization  from  the  Department.  When  em¬ 
ployees  are  authorized  to  comply  with  subpenas  duces  tecum,  they 
will  not  leave  the  records  themselves  with  the  court  but  will  leave 
copies  prepared  for  that  purpose. 

.45  Compliance  with  summons. 


a. 

b. 

c. 

d. 

e. 

f. 

) 

g- 
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.451  A  postmaster  or  other  postal  employee  will  comply  with  a 
summons  requiring  his  appearance  in  court.  He  will  not  testify  as  to 
names  and  addresses  of  post  office  patrons,  mail  matter,  postal  savings 
accounts,  or  money  orders  unless  he  is  specifically  directed  to  do  so  by 
the  court  after  first  calling  attention  of  the  court  to  this  regulation. 

.452  Postal  inspectors  and  other  employees  having  possession  of 
inspectors’  reports  or  Inspection  Service  records  are  prohibited  from 
presenting  such  reports,  records,  or  information  in  a  State  court  or  for 
the  use  of  parties  to  a  suit  or  habeus  corpus  proceedings  in  a  Federal 
court,  if  the  United  States  is  not  a  party  in  interest.  They  will  inform 
the  parties  interested  that  the  regulations  of  the  Post  Office  Department 
prohibit  them  from  furnishing  official  reports,  records,  or  information 
direct  unless  authorized  by  the  Department.  Should  an  attorney  for 
a  private  litigant  attempt  to  compel  an  employee  to  disclose  sources 
of  official  information  or  similar  privileged  matter,  the  employee  will 
decline  to  produce  the  information  or  matter  and  state  that  it  is 
privileged  and  cannot  be  disclosed  without  specific  approval  from  the. 
Department. 

.453  When  appearing  as  a  witness  for  the  United  States  in  Federal 
grand  jury  proceedings,  criminal  prosecutions  of  violations  of  postal 
laws,  suits  brought  by  the  United  States,  or  other  actions  in  which  the 
United  States  is  a  party  in  interest,  postal  inspectors  and  other  officers 
and  employees  will  testify  as  to  their  knowledge  of  the  facts  in  the 
matter  involved.  With  respect  to  privileged  matters,  each  case  must 
be  given  individual  consideration  as  it  arises.  The  Department 
will  offer  every  possible  assistance  to  the  courts,  but  the  question  of 
disclosing  privileged  information  is  a  matter  entirely  in  the  discretion 
of  the  head  of  the  Department. 

.46  Costs.  The  head  of  any  bureau  or  office  of  the  Post  Office 
Department  may  authorize  copies  of  records  which  are  open  to  public 
inspection  to  be  furnished  to  members  of  the  public  at  the  cost  of  the 
person  requesting  them. 


General  Counsel  of  the  Department  of  Defense, 

Washington,  D.  C.,  April  17,  1957. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

United  States  Senate. 

Dear  Mr.  Chairman:  This  is  in  response  to  your  request  for  the 
views  of  the  Department  of  Defense  on  S.  921,  85th  Congress,  a  bill 
to  amend  section  161  of  the  Revised  Statutes  with  respect  to  the 
authority  of  Federal  officers  and  agencies  to  withhold  information 
and  limit  the  availability  of  records. 

Section  161  of  the  Revised  Statutes  (5  U.  S.  C.  22)  now  provides 
that: 

“The  head  of  each  department  is  authorized  to  prescribe  regula¬ 
tions,  not  inconsistent  with  law,  for  the  government  of  his  department, 
the  conduct  of  its  officers  and  clerks,  the  distribution  and  performance 
of  its  business,  and  the  custody,  use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it.” 

S.  921  would  amend  this  statute  by  adding  thereto  the  following 
sentence : 

“This  section  does  not  authorize  withholding  information  from  the 
public  or  limit  the  availability  of  records  to  the  public.” 
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This  proposed  amendment  purports  to  affect  the  duty  of  the 
Executive  to  safeguard  certain  information  in  the  public  interest. 
It  is  the  view  of  the  Department  of  Defense  that  it  does  not  do  so. 

The  Defense  Department’s  view  is  based  on  its  understanding  that 
section  161  in  its  present  form  is  declaratory  of  existing  fundamental 
law.  As  it  stands,  this  section  reflects  the  recognition  by  Congress  of 
the  necessity  of  certain  reasonable  procedures  employed  by  the  Execu¬ 
tive  in  the  execution  of  the  duties  imposed  by  the  Constitution,  par¬ 
ticularly,  the  duty  to  faithfully  execute  the  laws.  The  suggested 
amendment  which  attempts  to  qualify  this  recognition  with  respect 
to  the  duty  to  safeguard  certain  information  could  only  create  uncer¬ 
tainty  as  to  the  source  and  extent  of  the  Executive’s  responsibility  in 
this  area. 

The  Department  of  Defense  considers  that  the  safeguarding  of 
certain  information  is  essential  to  the  proper  functioning  of  Govern¬ 
ment,  and  is,  accordingly,  in  the  public  interest.  The  categories  of 
information  which  should  be  protected  are  carefully  described  in 
regulations  promulgated  by  the  Secretary  of  Defense,  Department  of 
Defense  Directives  5200.1  and  5200.6. 

A  good  example  of  information  requiring  protection  is  that  gathered 
in  the  course  of  an  investigation.  It  is  considered  that  failure  to  safe¬ 
guard  the  sources  of  information  supplied  on  a  confidential  basis 
would  necessarily  result  in  a  reluctance  on  the  part  of  people  who  are 
approached  by  investigative  agents  to  cooperate  with  such  agents. 
In  addition,  the  investigative  process  may  develop  information  which 
is  hearsay  or  otherwise  unreliable,  the  indiscriminate  dissemination  of 
which  might  do  great  and  unjust  harm  to  individuals.  Moreover, 
certain  communications  between  individuals  are  privileged  from  dis¬ 
closure  on  the  basis  of  historical  principles  of  law,  such  as  in  the  case 
of  the  doctor  and  patient.  It  would  be  anomalous  for  the  Federal 
Government  to  adopt  a  policy  in  relation  to  its  own  officers  and  em¬ 
ployees  at  variance  with  this  long-established  legal  principle.  Equally 
cogent  and  compelling  reasons  can  be  offered  with  respect  to  each  of 
the  other  categories  covered  in  Department  of  Defense  directives  to 
demonstrate  that  the  public  interest  may  be  best  served  by  non¬ 
disclosure  of  this  information. 

It  is  worthy  of  note  that  Congress  itself  has  recognized  the  import¬ 
ance  of  protection  of  certain  types  of  information  by  the  enactment  of 
various  statutes,  such  as  those  dealing  with  trade  secrets  and  financial 
data  (18  U.  S.  C.  1905),  with  information  on  income-tax  returns  (26 
U.  S.  C.  6103),  and  with  information  in  census  statements  (13  U.  S.  C. 
9). 

It  is  considered  that  the  regulations  of  the  Department  of  Defense, 
including  those  of  the  military  departments,  are  reasonable  and 
adequate  for  keeping  the  public  fully  informed  as  to  the  Department’s 
activities,  while  at  the  same  time  assuring  the  protection  of  informa¬ 
tion  which  should  be  safeguarded  in  the  overall  national  interest. 

For  the  above  reasons  the  Department  of  Defense  strongly  recom¬ 
mends  against  the  enactment  of  Senate  bill  921  to  amend  section  161 
of  the  Revised  Statutes. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to 
the  submission  of  this  report. 

Sincerely  yours, 


Robert  Dechert. 
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Department  of  Labor, 

Office  of  the  Secretary, 

Washington,  April  30,  1957. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

United  States  Senate,  Washington,  D.  C. 

Dear  Senator  Eastland:  This  is  with  further  reference  to  the 
request  for  my  views  on  S.  921,  a  bill  to  amend  section  161  of  the 
Revised  Statutes  with  respect  to  the  authority  of  Federal  officers 
and  agencies  to  withhold  information  and  limit  the  availability  of 
records. 

Section  161  of  the  Revised  Statutes  provides  department  heads 
shall  have  authority  to  prescribe  regulations  not  inconsistent  with 
law  on  various  aspects  of  departmental  business,  including  the 
custody,  use,  and  preservation  of  records,  papers,  and  property. 
The  bill  would  add  language  that  the  section  does  not  authorize  the 
withholding  of  records  or  information.  I 

Under  authority  of  section  161,  regulations  have  been  issued  by 
department  and  agency  heads  restricting  the  functions  of  subordinates 
in  relation  to  disseminating  information.  The  proposed  measure 
is  objectionable  in  that  it  would  appear  to  remove  this  authority, 
which  is  essential  to  effective  executive  management  and  protection 
of  Government  records.  As  pointed  out  by  the  Supreme  Court  in 
United  States  ex  rel  Touhey  v.  Ragan,  Warden,  et  al.  (304  U.  S.  462), 
the  variety  of  information  contained  in  the  files  of  any  Government 
department  and  the  possibilities  of  harm  from  unrestricted  disclosure 
make  obvious  the  necessity  and  usefulness  of  centralizing  determina¬ 
tion  of  whether  information  is  to  be  restricted  or  disclosed,  and  the 
manner  of  so  doing. 

The  proposed  bill  is  also  objectionable  in  that  it  is  subject  to  the 
interpretation  that  release  of  all  Government  documents  and  informa¬ 
tion  is  required.  This  would  be  contrary,  not  only  to  both  public 
and  private  interests  in  many  cases,  but  also  to  the  expressed  intent 
of  Congress  that  records  and  documents  compiled  under  various 
programs  should  be  properly  protected. 

For  the  reasons  stated,  I  am  strongly  opposed  to  the  enactment 
of  this  bill.  ( 

The  Bureau  of  the  Budget  advises  that  it  has  no  objection  to  the 
submission  of  this  report. 

Sincerely  yours, 

James  T.  O’Connell, 

Acting  Secretary  of  Labor. 


June  13,  1957. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

United  States  Senate,  Washington,  D.  C. 

Dear  Senator:  This  is  in  response  to  your  request  for  the  views 
of  the  Department  of  Justice  concerning  the  bill  (S.  921)  to  amend 
section  161  of  the  Revised  Statutes  with  respect  to  the  authority  of 
Federal  officers  and  agencies  to  withhold  information  and  limit  the 
availability  of  records. 

Section  161  of  the  Revised  Statutes  of  the  United  States  (5  U.  S.  C. 
22),  provides: 
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“Departmental  Regulations. — The  head  of  each  department  is 
authorized  to  prescribe  regulations,  not  inconsistent  with  law,  for  the 
government  of  his  department,  the  conduct  of  its  officers  and  clerks, 
the  distribution  and  performance  of  its  business,  and  the  custody,  use, 
and  preservation  of  the  records,  papers,  and  property  appertaining 
to  it.” 

This  bill  would  add  to  the  quoted  statute  a  sentence  reading:  “This 
section  does  not  authorize  withholding  information  from  the  public 
or  limiting  the  availability  of  records  to  the  public.” 

Insofar  as  the  purpose  of  this  legislation  is  to  assure  the  full  and  free 
flow  of  information  to  the  public  not  inconsistent  with  the  national 
interest,  the  Department  of  Justice  is  in  full  accord.  We  believe  that 
within  limits  the  executive  and  legislative  branches  should  keep  the 
public  informed  as  to  their  activities,  and  should  make  available 
information,  papers,  and  records.  Without  doubt  the  legislative  and 
executive  branches,  are  in  agreement  with  this  fundamental  principle. 

The  Attorney  General  has  publicly  stated  his  awareness  of  the  im¬ 
portance  of  seeing  to  it  that  the  obstacles  to  the  free  flow  of  informa¬ 
tion  are  kept  to  a  minimum.  In  line  with  this,  provision  has  been 
made  for  pardons  and  commutations  of  sentence  to  be  matters  of 
public  record.  Likewise,  the  settlement  of  litigation,  the  disposition 
of  Government  claims,  and  other  phases  of  the  Department’s  opera¬ 
tions  arc  matters  concerning  which  the  public  and  the  Congress  are 
kept  advised. 

Regarding  the  proposed  amendment,  we  believe  that  it  would  not 
clarify  the  present  law.  Considerable  study  has  been  given  to  it,  but 
in  the  absence  of  legislative  history  or  more  specific  language  we  are 
unable  to  determine  with  any  degree  of  certainty  its  effect.  If  the 
amendment  could  more  precisely  delineate  its  intended  effect  on  the 
authority  of  the  executive  departments  under  this  statute  to  regulate 
the  orderly  access  of  the  public  to  their  records  we  would  be  glad  to 
amplify  our  comments. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to 
t  he  submission  of  this  report. 

Sincerely, 


William  P.  Rogers, 
Deputy  Attorney  General. 


Interstate  Commerce  Commission, 

Office  of  the  Chairman, 

Washington,  July  17,  1957. 

Hon.  John  L.  McClellan, 

Chairman,  Committee  on  Government  Operations, 

United  States  Senate,  Washington,  D.  C. 

Dear  Chairman  McClellan:  Your  letter  of  February  5,  1957, 
addressed  to  former  Chairman  Anthony^  Arpaia,  requesting  an  ex¬ 
pression  of  the  Commission’s  views  on  a  bill,  S.  921,  introduced  by 
Senator  Hennings,  to  amend  section  161  of  the  Revised  Statutes  with 
respect  to  the  authority  of  Federal  officers  and  agencies  to  withhold 
Information  and  limit  the  availability  of  records,  has  been  referred  to 
our  Committee  on  Legislation.  After  consideration  by  that  Com¬ 
mittee,  1  am  authorized  to  submit  the  following  comments  in  its 
behalf : 
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Section  161  of  the  Revised  Statutes  (5  U.  S.  C.  22),  now  provides 
that  the  head  of  each  department  may  prescribe  regulations  respecting 
the  so-called  housekeeping  functions  of  his  department,  i.  e.,  the  con¬ 
duct  of  officers  and  clerks,  the  distribution  and  performance  of  its 
business,  and  the  custody,  use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  thereto.  S.  921  would  amend  this 
section  by  adding  the  following  new  sentence : 

“This  section  does  not  authorize  withholding  information  from  the 
public  or  limiting  the  availability  of  records  to  the  public.” 

The  provisions  of  section  161  of  the  Revised  Statutes  (5  U.  S.  C. 
22),  do  not  apply  to  independent  regulatory  commissions,  such  as  the 
Interstate  Commerce  Commission,  since  that  section  applies  only  to 
“departments,”  which  are  defined  in  title  5,  United  States  Code,  sec¬ 
tions  1  and  2  as  the  Cabinet  departments. 

Whether  or  not  S.  921  should  be  enacted  is,  in  our  opinion,  a  matter 
of  broad  congressional  policy  on  which  we  take  no  position. 

Respectfully  submitted. 

Owen  Clarke, 

Chairman ,  Committee  on  Legislation. 

Howard  G.  Freas. 

Rupert  L.  Murphy. 

Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (new  matter  is  printed  in  italics,  exist¬ 
ing  law  in  which  no  change  is  proposed  is  shown  in  roman) : 

Section  161  of  the  Revised  Statutes  of  the  United  States 

(5  U.  S.  C.  22) 

Sec.  161.  The  head  of  each  department  is  authorized  to  prescribe 
regulations,  not  inconsistent  with  law,  for  the  government  of  his 
department,  the  conduct  of  its  officers  and  clerks,  the  distribution  and 
performance  of  its  business,  and  the  custody,  use,  and  preservation 
of  the  records,  papers,  and  property  appertaining  to  it.  This  section 
does  not  authorize  withholding  information  from  the  public  or  limiting 
the  availability  of  records  to  the  public . 
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85th  CONGRESS 
2d  Session 


Calendar  No.  1651 

S.  921 

[Report  No.  1621] 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  29, 1957 

Mr.  Hennings  (for  himself  and  Mr.  Proxmire)  introduced  the  following  bill; 
which  was  read  twice  and  referred  to  the  Committee  on  Government 
Operations 

February  21, 1957 

The  Committee  on  Government  Operations  discharged,  and  referred  to  the 

Committee  on  the  Judiciary 

May  21, 1958 

Reported  by  Mr.  Hennings,  without  amendment 


I 

To  amend  section  161  of  the  Revised  Statutes  with  respect  to 
the  authority  of  Federal  officers  and  agencies  to  withhold 
information  and  limit  the  availability  of  records. 

1  Be  it.  enacted  by  the  Senate  and  House  of  Represe7ita- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  161  of  the  Revised  Statutes  of  the  United  States 

4  (5  U.  S.  G.  22)  is  amended  by  adding  at  the  end  thereof 

5  the  following  new  sentence :  ‘‘This  section  does  not  authorize 

6  withholding  information  from  the  public  or  limiting  the 

7  availability  of  records  to  the  public.” 
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COTTON.  Passed  without  amendment  H.  R.  11399,  to  authorize  the  Secretary  to 
set  the  levels  of  price  support  for  extra  long- staple  cotton  at  between  60 
75  percent  of  parity.  This  bill  will  now  be  sent  to  the  President,  p.  10765 

12.  DEFENSE  PRODUCTION.  Passed  without  amendment  H.  R.  10969  (in  place  of  a/simi* 

lar\bill  S.  3323) ,  to  extend  the  Defense  Production  Act  for  2  years  until 
JuneN^O,  1960.  This  bill  will  now  be  sent  to  the  President,  pp.  10773-4 

13.  LIVESTOCK^ LOANS.  Passed  as  reported  H.  R.  11424,  to  extend  for  2  tie ars, 

through  Jhly  14,  1961,  the  authority  of  the  Secretary  to  extend/or  make  sup¬ 
plementary  N^dvances  to  borrowers  for  special  livestock  loans,  /p.  10780 

14.  TOBACCO.  Passed  without  amendment  H.  R.  11058,  to  reduce  th 6  acreage  allot¬ 

ments  of  tobacco^ farmers  who  harvest  more  than  one  crop  of  tobacco  in  a 
year  from  the  sam^  acreage.  This  bill  will  now  be  sent/to  the  President, 
p.  10780 


15.  NATURAL  RESOURCES.  Passed  as  reported  S.  2517,  to  akithorize  the  States  to 

choose  mineral  lands  in\making  selections  in  lieuyof  sections  of  public  lands 
occupied  before  State  claims  were  made.  pp.  10781-3 
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16.  SURPLUS  FOODS.  Passed  without  amendment  H.  R./12164,  to  permit  the  donation 

of  surplus  foods  to  nonprofitNsummer  camps  for  children  without  regard  to  the 
number  of  needy  children  actually  enrolled  This  bill  will  now  be  sent  to 
the  President,  p.  10780 

17.  INSPECTION  SERVICES.  Passed  withoutNaofendment  S.  3873,  to  authorize  the  inter¬ 

change  of  inspection  services  betwe9«\£xecutive  agencies  without  reimbursement 
or  transfer  of  funds,  p.  10769 

18.  PROPERTY.  Passed  as  reported  Sy/^142,  to  ^thorize  the  lease  of  Federal  build¬ 

ing  sites  until  needed  for  actual  construction,  p.  10769 

19.  TRANSPORTATION.  Passed  as  reported  S.  Res  303,Ato  provide  for  a  study  of 

transportation  policies  in  the  United  States  by  the  Interstate  and  Foreign 
Commerce  Committee,  including  the  exemption  provisions  in  the  laws  regulating 
transportation,  p.  1G773  x 

20.  MONOPOLIES.  The  Judiciary  Committee  ordered  reported  w)sth  amendment  S.  11,  to 

amend  the  Robinso/Patman  Act  to  make  price  discrimination  prima  facie  proof 
of  violation  of  /the  law.  p.  D578 

21.  STATEHOOD.  Began  debate  on  H.  R.  7999,  to  admit  Alaska  as  a  b^ate.  pp. 

10766,  10788,  10803,  10804,  10804-10. 

- 1. - .4......  - 

22.  INFORMATION.  At  the  request  of  Sen.  Talmadge,  passed  over  S.  921,  to  restrict 
„  the  right  of  Federal  of ficers  to  withhold  information  or  records,  p.  10765. 

23.  WATERSHEDS.  At  the  request  of  Sen.  Hruska,  passed  over  H.  R.  5497,  to  Author¬ 
ize  Federal  assistance  for  certain  fish  and  wildlife  development  project 

ider  the  Watershed  Protection  and  Flood  Prevention  Act.  p.  10765 

24/ ONION  FUTURES.  At  the  request  of  Sen.  Hruska,  passed  over  H.  R.  376,  to  pro-N 
hibit  trading  in  onion  futures  on  commodity  exchanges,  p.  10765 


^25.  FARMER  COMMITTEES.  At  the  request  of  Sen.  Talmadge,  passed  over  S.  1436,  to 
amend  various  provisions  of  law  regarding  ASC  committees,  to  provide  for  the 
administration  of  the  farm  program  by  farmer  elected  committees,  etc.  p. >40766 


26.  BUILDINGS.  At  the  request  of  Sen.  Uruska,  passed  over  S.  3560,  to  authorize 
construction  of  a  $20  million  Federal  building  in  Memphis,  Tenn.  p.  jft)766 


27.  TEXTILES.  At  the  request  of  Sen.  Talmadge,  passed  over  H.  R.  469,  to  protect 
producers  and  consumers  against  misbranding  and  false  advertising  of  the 
fiber  content  of  textile  fiber  products,  pp.  10766-7 


28.  MINERALS.  At  the  request  of  Sen.  Mansfield,  passed  over.  S. 
exploration  J^r  minerals  with  Federal  aid.  p.  10769 


>17,  to  encourage 


29.  TRANSPORTATION.  \At  the  request  of  Sens.  Talmadge  and  Hr4ska,  passed  over 
S.  3916,  to  extend  for  two  years  provisions  of  the  Shipping  Act  of  1916  to 
allow  continuatiouNDf  existing  dual-rate  contract  agreements,  p.  10774 


30.  SMALL  BUSINESS.  At  theyrequest  of  Sen.  Clark,  pa&sed  over  H.  R.  7963,  to  ex¬ 
tend  the  Small  BusinessNAct  of  1953,  and  increase  the  SBA  loan  authority.  ( 
p.  10775 


31.  REORGANIZATION.  At  the  request  of  Sen.  Talmadge,  passed  over  S.  Res.  297,  to 
disapprove  Reorganization  Plan.  No.  1  of  L058,  to  merge  the  Office  of  Defense 
Mobilization  and  the  Federal  Ciyil  Defense  Administration,  p.  10776 

Sen.  Potter  commended  the  advise  report  of  the  Government  Operations  Com¬ 


mittee  on  S.  Res.  297,  and  the  evaluation  of  the  proposed  merger,  p.  10802 


32.  HUMANE  SLAUGHTER.  At  the  request  df  Stm.  Talmadge,  passed  over  H.  R,  8308,  to 
require  the  use  of  humane  methods  in  tn^  slaughter  of  livestock  and  poultry, 
p.  10780 


33.  FOREIGN  TRADE.  Sen.  Thurmond  submitted  amendments  to  H.  R.  12591,  the  trade 

agreements  extension  billy  proposing  to  limitVthe  extension  to  2  years  and  to 
require  Congressional  assent  to  Presidential  aotion  reversing  findings  of  the 
Tariff  Commission.  p./u0804  \ 

34.  EXTENSION.  Sen.  Johnston  inserted  an  editorial  on  t\e  death  of  Dr.  F. 


Franklin  Poole,  President  of  Clemson  College,  S.  C. 
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35.  RECLAMATION.  Received  from  the  Interior  Department  a  report  that  the 

Bountiful,  Utdh,  Water  Subconservancy  District,  had  applied  for  a  loan  of 
$3, 510, 000, /under  the  Small  Reclamation  Projects  Act.  p.  TQ747 


ITEMS  IN  APPENDIX 


36.  FOREIGN  AID.  Rep.  Green  inserted  an  article,  "Over  $63  Million  in\Foreign  Aid 
Shaved  by  Eight  Oregon  Communities."  pp.  A5696-7 


37. 


)N.  Extension  of  remarks  of  Sen.  Sparkman  urging  aid  for  cotton  farmers 
rand  inserting  an  article,  "Cotton's  Decline,  Long  Foreseen,  Still  Pains^Iany 
Dixie  Farmers — Some  Quit,  Wind  Up  On  City  Relief  Rolls;  Others  Find  Pinct 
Profits  Harder."  pp.  A5697-8 


38.  DAIRY  INDUSTRY.  Extension  of  remarks  of  Sen.  Proxmire  inserting  2  Grange 
organization  resolutions  in  support  of  his  bill,  S.  2952.  p.  A5698 
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BILLS  PASSED  OVER 


The  bill  (S.  921)  to  amend  section  161 
of  the  Revised  Statutes  with  respect  to 
the  authority  of  Federal  officers  and 
agencies  to  withhold  information  and 
limit  the  availability  of  records  was  an¬ 
nounced  as  next  in  order. 

Mr.  TALMADGE.  Over. 

The  PRESIDING  OFFICER.  The 
bill  will  be  passed  over. 


The  bill  (H.  R.  8439)  to  cancel  certain 

bonds  posted  pursuant  to  tlrS  Immigra¬ 
tion  Act  of  1924,  as  amended,  or  the  Im¬ 
migration  and  Nationality  Act\vas  an¬ 
nounced  as  next  in  order. 

Mr.  TALMADGE.  Over. 

The  PRESIDING  OFFICER.  Th^bill 
will  be  passed  over. 


PRICE  SUPPORT  FOR  CROPS  OF 
EXTRA-LONG-STAPLE  COTTON 

The  bill  (H.  R.  11399)  relating  to  price 
support  for  the  1958  and  subsequent 
crops  of  extra-long-staple  cotton  was 
announced  as  next  jn  order. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

Mr.  KNOWLAND.  Over. 

Mr.  ANDERSON.  Mr.  President,  will 
the  Senator  from  California  withhold 
his  objection  for  a  moment,  while  I  make 
a  statement? 

Mr.  KNOWLAND.  I  withhold  my  ob¬ 
jection.  . 

Mr.  ANDERSON.  The  bill  will  allow 
the  producers  of  extra-long-staple  cot- 
s  ton — and  its  production  is  confined  to 
about  3  States — to  have  their  sup¬ 
port  level  reduced  from  75  percent  to 
60  percent  by  the  Secretary  of  Agricul¬ 
ture.  This  will  enable  those  producers 
to  meet  the  competition  of  Egyptian  cot¬ 
ton.  There  never  has  been  objection 
to  such  a  proposal  at  any  time  it  has 
been  brought  up.  I  kfiow  of  no  objec¬ 
tion  to  it  now.  There  certainly  is  no 
objection  whatever  on  the  part  of  those 
who  produce  this  kind  of  cotton  in  west 
Texas,  New  Mexico,  Arizona,  and,  in  a 
small  quantity,  in  California.  The 
amount  of  production  is  small,  perhaps 
only  a  few  thousand  bales. 

The  producers  of  this  type  of  cottoi 
have  done  well  in  developing  a  market 
for  it. 

The  Senator  from  Arizona  [  Mr .Al ay- 
den]  is  fully  acquainted  with  the/devel¬ 
opment  of  this  type  of  cotton. /I  know 
of  no  objection  to  the  proposal. 

Mr.  KNOWLAND.  I simphrquestioned 
whether  the  bill  was  calendar  business. 
But  since  there  has  been  /x\  explanation 
of  the  bill - 

Mr.  ANDERSON.  V  assure  the  able 
Senator  from  California  that  there  is  no 
real  objection  to  the  bill. 

Mr.  JOHNSTON  of  South  Carolina. 
I  handled  the  bill  in  the  committee  and 
reported  it  fojr  the  committee.  I  have 
heard  of  no  opposition  whatsoever  to  the 
bill  from  either  side. 

The  bil/ would  establish  price  support 
for  exti^-long-staple  cotton  at  60  to  75 
percent:  of  parity,  instead  of  75  percent 
as  now  required. 

le  United  States  does  not  produce  its 
5§uirements  of  this  type  of  cotton,  and 
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the  bill  would  put  American  cotton  of 
this  type  in  a  better  competitive  position 
with  similar  foreign  cotton,  thereby  giv¬ 
ing  American  producers  an  opportunity 
to  develop  their  markets. 

The  PRESIDING  OFFICER.  Does  the 
Senator  from  California  renew  his  ob¬ 
jection? 

Mr.  KNOWLAND.  No ;  I  withdraw  my 
objection. 

-  The  PRESIDING  OFFICER.  Is  there 
objection  to  the  present  consideration  of 
the  bill? 

There  being  no  objection,  the  bill  (H. 
R.  11399)  was  considered,  ordered  to  a 
third  reading,  read  the  third  time,  and 
passed. 

BILLS  PASSED  OVER 

The  bill  (H.  R.  5497)  to  amend  the 
NWa  ter  shed  Protection  and  Flood  Preven- 
ctpn  Act,  was  announced  as  next  in  order. 
Ir.  HRUSKA.  Over, 
je  PRESIDING  OFFICER.  The  bill 
will  oe  passed  over. 

The\bill  (H.  R.  376)  to  amend  the 
Commodity  Exchange  Act  to  prohibit 
trading  na  onion  futures  in  commodfi 
exchanges\was  announced  as  next/in 
order. 

Mr.  HRUSKA.  Over. 

The  PRESIDING  OFFICER.  / the  bill 
will  be  passed  over. 


The  bill  (Sy  2850)\fpi-  the  relief  of 
Maria  Pontillo  was  comrtdered,  ordered  to 
be  engrossed  for  a  third,  reading,  read 
the  third  time,  and /passeaxas  follows: 

Be  it  enacted,  eta,  That,  for\the  purposes 
of  the  Immigration  and  Nationality  Act, 
Maria  Pontillo  sj/all  be  held  andNconsidered 
to  have  been  lawfully  admitted  to  the  United 
States  for  permanent  residence  as  of\he  date 
of  the  enactment  of  this  act  upon  payment 
of  the  required  visa  fee.  Upon  the  granting 
of  permanent  residence  to  such  alien  as 'pro¬ 
vided  8pr  in  this  act,  the  Secretary  of  Stkte 
shall  instruct  the  proper  quota-control  office 
to  deduct  one  number  from  the  appropriate 
quota  for  the  first  year  that  such  quota  is 
ayailable.  , 


FEOFANIA  BANKEVITZ 

The  Senate  proceeded  to  consider  the 
bill  (S.  2936)  f on  the  relief  of  Feofiania 
Bankevitz,  which  had  been  reported  from 
the  Committee  on  the  Judiciary,  with  an 
amendment  to  strike  out  all  after  the  en¬ 
acting  clause  and  insert: 


That,  notwithstanding  the  provision  pf 
section  212  (a)  (6)  of  the  Immigration  aiid 
Nationality  Act,  Feofania  Bankevitz  may  be 
issued  a  visa  and  be  admitted  to  the  United 
States  for  permanent  residence  if /she  is 
found  to  be  otherwise  admissible  under  the 
provisions  of  that  act,  under  such ^conditions 
and  controls  which  the  Attorney  General, 
after  consultation  with  the  Suygeon  General 
of  the  United  States  Public  .Health  Service, 
Department  of  Health,  Education,  and  Wel¬ 
fare,  may  deem  necessary/to  impose:  Pro¬ 
vided,  That  if  the  benefioiary  is  not  entitled 
to  medical  care  under  tWe  Dependents'  Medi¬ 
cal  Care  Act  (70  Statr  250),  a  suitable  and 
proper  bond  or  undertaking,  approved  by  the 
Attorney  General,  be  deposited  as  prescribed 
by  section  213  of/the  Immigration  and  Na¬ 
tionality  Act:  Aytd  provided  further.  That  the 
exemption  granted  herein  shall  apply  only  to 
a  ground  for/xclusion  of  which  the  Depart¬ 
ment  of  Ju/tice  or  the  Department  of  State 
had  knowj/dge  prior  to  the  enactment  of  this 
act. 

TlWamendment  was  agreed  to. 

Tile  bill  was  ordered  to  be  engrossed 
fo/ a  third  reading,  read  the  third  time, 
id  passed. 

The  title  was  amended  so  as  to  read: 
"A  bill  for  the  relief  of  Feofania  Banke¬ 
vitz.” 


MISS  ALLEGRA  AZOUZ 

The  bill  (S.  3042)  for  the  relief  of  Miss 
Allegra  Azouz  was  considered,  ordered  to 
be  engrossed  for  a  third  reading,  read 
the  third  time,  and  passed,  as  follows : 

Be  it  enacted,  etc.,  That,  for  the  purposes  of 
the  Immigration  and  Nationality  Act,  Miss 
Allegra  Azouz  shall  be  held  and  considered 
to  have  been  lawfully  admitted  to  the  United 
States  for  permanent  residence  as  of  the  date 
of  the  enactment  of  this  act,  upon  payment 
of  the  required  visa  fee.  Upon  the  granting 
of  permanent' residence  to  such  alien  as  pro¬ 
vided  for  in  this  act,  the  Secretary  of  State 
shall  instruct  the  proper  quota-control  officer 
to  deduct  one  number  from. the  appropriate 
quota  for  the  first  year  that  such  quota  is 
available. 


BERNABE  MIRANDA  AND  OTHERS 

The  Senate  proceeded  to  consider  the 
bill  (S.  2983)  for  the  relief  of  Bernabe 
Miranda,  Manuel  Miranda,  and  Anasta- 
cio  Miranda,  which  had  been  reported 
from  the  Committee  on  the  Judiciary, 
with  amendments,  in  line  5,  after  the 
name  “Miranda,”  where  it  appears  the 
first  time,  to  insert  “and,”  and,  in  the 
same  line,  after  the  name  “Miranda,” 
where  it  appears  the  second  time,  to 
strike  out  the  comma  and  “and  Anasta- 
cio  Minda,”  so  as  to  make  the  bill  read: 

Be  it  enacted,  etc..  That,  for  the  purposes 
of  sections  101  (a)  (27)  (A)  and  205  of  the 
Immigration  and  Nationality  Act,  Bernabe 
Miranda,  and  Manuel  Miranda,  shall  be  held 
and  considered  to  be  the  minor  alien  chil¬ 
dren  of  Sergeant  First  Class  Elisha  Miranda, 
a  citizen  of  the  United  States. 

The  amendments  were  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
w*  a  third  reading,  read  the  third  time, 
and  passed. 

\e  title  was  amended  so  as  to  read: 
“A  bn^  for  the  relief  of  Bernabe  Miranda 
and  Manuel  Miranda.” 


GEORGIOS  PAPACONSTANTINOU 

The  Senate  proceeded  to  consider  the 
bill  (S.  3130)\for  the  relief  of  Georgios 
Papaconstantinou,  which  had  been  re¬ 
ported  from  the 'Committee  on  the  Judi¬ 
ciary,  with  an  elnendment,  in  line  4, 
after  the  word  “act\  to  strike  out  “Geor¬ 
gios  Papaconstantinou  shall  be  held  and 
considered  to  be  under  21  years  of  age” 
and  insert  “Georgios  Papakonstantinou 
shall  be  held  and  considered  to  be  the 
minor  alien  child  of  Mr.  and  Mrs.  Gabriel 
Konstantinou,  citizens  of\the  United 
States.”,  so  as  to  make  the  bill  read: 

Be  it  enacted,  etc.,  That,  for  the  purposes 
of  sections  101  (a)  (27)  (A)  and  2X)5  of  the 
Immigration  and  Nationality  Act,  (georgios 
Papakonstantinou  shall  be  held  and  6onsid- 
ered  to  be  the  minor  alien  child  of  Mn.  and 
Mrs.  Gabriel  Konstantinou,  citizens  of\he 
United  States. 
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The  Amendment  was  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third-reading,  read  the  third  time, 
and  passed.  \ 

The  title  was  amended  so  as  to  read: 
“A  bill  for  the\elief  of  Georgios  Papa- 
konstantinou.”  \ 

ADAMANTIA  ANDRIKOPOULOUS 
(PAPPAS)  PAPAVASILIOU 

The  Senate  proceeded\o  consider  the 
bill  (S.  3305)  for  the  reliefYf  Adamantia 
Andrikopoulous  (Pappas)  Papavasiliou, 
which  had  been  reported  fromAhe  Com¬ 
mittee  on  the  Judiciary,  witnv amend¬ 
ments,  in  line  5,  after  the  namV“ Ada¬ 
mantia”,  to  strike  out  “Andrikopoulous 
(Pappas)”,  and  in  line  8,  after  the  words 
“United  States”,  to  insert  a  colon  ai^d 
“Provided,  That  no  natural  parent  of  tl 
beneficiary,  by  virtue  of  such  relation-’' 
ship,  shall  be  accorded  any  right,  status, 
or  privilege  under  the  Immigration  and 
Nationality  Act.”,  so  as  to  make  the  bill 
read : 

Be  it  enacted,  etc..  That,  for  the  purposes  of 
sections  101  (a)  (27)  (A)  and  205  of  the 
Immigration  and  Nationality  Act,  the  minor 
child,  Adamantia  Papavasiliou,  shall  be  held 
and  considered  to  be  the  natural-born  alien, 
child  of  Mr.  and  Mrs.  George  (Pappas)  Papa¬ 
vasiliou,  citizens  of  the  United  States:  Pro¬ 
vided,  That  no  natural  parent  of  the  bene¬ 
ficiary,  by  virtue  of  such  relationship,  shall 
be  accorded  any  right,  status,  or  privilege 
under  the  Immigration  and  Nationality  Act. 

The  amendments  were  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  time, 
and  passed. 

The  title  was  amended  so  as  to  read: 
“A  bill  for  the  relief  of  Adamantia 
Papavasiliou.” 

BILLS  PASSED  OVER 

The  bill  (S.  3493)  to  amend  the  Dis¬ 
trict  of  Columbia  Unemployment  Com¬ 
pensation  Act  of  1935,  as  amended,  was 
announced  as  next  in  order. 

Mr.  TALMADGE.  Mr.  President,  I 
ask  that  the  bill  go  over,  as  not  being 
proper  calendar  business. 

The  PRESIDING  OFFICER.  Objec, 
tion  being  heard,  the  bill  will  be  passed 
over. 

The  bill  (S.  3918)  to  authorize  the 
sale  of  nonessential  vessels  of  the  mer¬ 
chant  marine  national  defense  reserve 
fleet  was  announced  as  next  in  order. 

Mr.  TALMADGE.  Mr.  .President,  I 
ask  that  the  bill  go  over/ as  not  being 
proper  calendar  business: 

The  PRESIDING  OFFICER.  Objec¬ 
tion  being  heard,  thpr  bill  will  be  passed 
over. 

The  bill  (H.  R/  7999)  to  provide  for 
the  admission  /5f  the  State  of  Alaska 
into  the  Uniqn  was  announced  as  next 
in  order. 

Mr.  TALMADGE.  Mr.  President,  I 
ask  thaythe  bill  go  over,  as  not  being 
proper  calendar  business. 

Tiy  PRESIDING  OFFICER.  Objec¬ 
tion/being  heard,  the  bill  will  be  passed 
over. 


EXCHANGE  OF  CERTAIN  LANDS 

The  Senate  proceeded  to  consider  the 
bill  <S.  3569)  to  authorize  the  Secretary 
of  the  Interior  to  exchange  certain  Fed¬ 
eral  lands  for  certain  lands  owned  by  the 
State  of  Utah,  which  had  been  reported 
from  the  Committee  on  Interior  and  In¬ 
sular  Affairs  with  an  amendment,  on 
page  2,  line  19,  after  the  word  “east”,  to 
strike  out  “864.65”  and  insert  “864.35”, 
so  as  to  make  the  bill  read: 

Be  it  enacted,  etc.,  That  the  Secretary  of 
the  Interior  is  authorized  and  directed  to 
accept  on  behalf  of  the  United  States  from 
the  State  of  Utah  the  conveyance  in  fee  sim¬ 
ple  of  the  following  described  lands  situated 
in  such  State: 

Beginning  at  United  States  Government 
monument  numbered  6  (monument  num¬ 
bered  6  is  876.31  feet  south  and  2,453.795  feet 
east  more  or  less  from  the  northwest  corner 
of  section  numbered  4,  township  1  south, 
range  1  east,  Salt  Lake  meridian)  and  run¬ 
ning  thence  south  480  feet  to  the  south 
iundary  of  the  United  States  Bureau  of 
Mnaes  property;  thence  west  60  feet;  thence 
norm  400  feet;  thence  west  544.5  feet;  thence 
soutlrv  400.0  feet;  thence  west  60.0  feet; 
thenceforth  480  feet;  thence  east  664.5  feet 
more  orfess  to  the  point  of  beginning  ant 
containing-! .32  acres  more  or  less. 

Sec.  2.  Irt\.  return  for  the  lands  descried 
in  the  first  section  of  this  act  the  Secretary 
of  the  Interior\is  authorized  and  directed  to 
convey  by  quitalaim  deed  to  the  State  of 
Utah  all  right,  title,  and  interest  of  the 
United  States  in  an d  to  the  following  de¬ 
scribed  lands  situated  in  such /State: 

parceNno.  i  / 

Beginning  at  a  poinf 664.5  feet  west  of 
United  States  Governmeififmonument  num¬ 
bered  6  (monument  numbered  6  is  876.31 
feet  south  and  2,453.765  feet  east  more  or 
less  from  the  northwest  corner  of  section 
numbered  4,  township  1  south,  tange  1  east. 
Salt  Lake  meridian)  and  running  thence 
north  160.0  feeti/xhence  east  864.35  \eet  more 
or  less  to  the /Cast  boundary  of  thf United 
States  Bureau  of  Mines  property;  thence 
north  0  degrees  00  minutes  50  seconds \west 
287.6  feet/thence  south  67  degrees  11  ifn- 
utes  40  seconds  west  366.35  feet;  thence  nort 
88  degrees  21  minutes  10  seconds  west  682.72 
feet; /thence  south  325.41  feet;  thence  east 
155/6  feet  more  or  less  to  the  point  of  be¬ 
ginning  and .  containing  4.69  acres  more  or 
5SS. 

PARCEL  NO.  2 

Beginning  at  a  point  480  feet  south  of 
United  States  Government  monument  num¬ 
bered  6;  thence  north  89  degrees  59  minutes 
10  seconds  east  200.00  feet;  thence  north  0 
degrees  00  minutes  50  seconds  west  136.10 
feet;  thence  south  55  degrees  45  minutes  00 
seconds  west  241.92  feet  more  or  less  to  the 
point  of  beginning  and  containing  0.31  acres 
more  or  less. 

The  amendment  was  agreed  to. 

The  bill  was  ordered  to  be  engrossed 
for  a  third  reading,  read  the  third  time, 
and  passed. 

EXCHANGE  OF  CERTAIN  PROPER¬ 
TIES  WITHIN  DEATH  VALLEY  NA¬ 
TIONAL  MONUMENT,  CALIF. 

The  bill  (H.  R.  10349)  to  authorize 
the  acquisition  by  exchange  of  certain 
properties  within  Death  Valley  National 
Monument,  Calif.,  and  for  other  pur¬ 
poses,  was  considered,  ordered  to  a  third 
reading,  read  the  third  time,  and  passed. 


BILL  PASSED  OVER 

The  bill  (S.  1436)  to  amend  sectiof 
8  (b)  of  the  Soil  Conservation  and  Dc 
mestic  Allotment  Act,  as  amended,/to 
provide  for  administration,  of  farm /pro¬ 
grams  by  democratically  elected  farmer 
committeemen  was  announced  /as  next 
in  order. 

Mr.  TALMADGE.  I  ask  that  the  bill 
go  over,  as  not  being  pi^per  calendar 
business. 

The  PRESIDING  OFFICER.  Objec¬ 
tion  being  heard,  theybill  will  be  passed 
over. 

CONVEYANCE  /6f  CERTAIN  PROP¬ 
ERTY  TO  T,HE  VILLAGE  OF  CAREY, 

OHIO 

The  bill/(S.  3139)  to  repeal  the  act 
of  July  y,  1956,  concerning  the  convey¬ 
ance  oY  certain  property  of  the  United 
State#  to  the  village  of  Carey,  Ohio,  was 
considered,  ordered  to  be  engrossed  for  a 
third  reading,  read  the  third  time,  and 
efassed,  as  follows: 

Be  it  enacted,  etc.,  That  the  act  of  July  2, 
1956  (70  Stat.  486,  ch.  496),  is  hereby 

repealed. 

REMOVAL  OF  CLOUD  ON  TITLE  TO 

CERTAIN  REAL  PROPERTY,  STATE 

OF  ILLINOIS 

The  bill  (H.  R.  7081)  to  provide  for  the 
removal  of  a  cloud  on  the  title  to  certain 
real  property  located  in  the  State  of 
Illinois  was  considered,  ordered  to  a 
third  reading,  read  the  third  time,  and 
passed. 

RECONVEYANCE  OF  CERTAIN  REAL 

PROPERTY  TO  NEWAYGO,  MICH. 

The  bill  (H.  R.  10009)  to  provide  for 
the  reconveyance  of  certain  surplus 
real  property  to  Newaygo,  Mich.,  was 
considered,  ordered  to  a  third  reading, 
read  the  third  time,  and  passed. 


BILLS  PASSED  OVER 

The  bill  (S.  3560)  to  authorize  the 
construction  of  a  courthouse  and  a  Fed¬ 
eral  office  building  in  Memphis,  Tenn., 
and  forqther  purposes,  was  announced 
as  next  irrsorder. 

Mr.  HRUSKA.  By  request,  I  ask  that 
the  bill  go  over. 

The  PRESIDING  OFFICER.  The  bill 
will  be  passed  ovljr. 

The  bill  (S.  3912)  to  amend  the 
Atomic  Energy  Act  of  1954,  as  amended, 
was  announced  as  next  in  order. 

Mr.  TALMADGE.  Mr.  President,  I 
ask  that  the  bill  go  ove\  as  not  being 
proper  calendar  business. 

The  PRESIDING  OFFICER.  Objec¬ 
tion  being  heard,  the  bill  willN^e  passed 
over. 

The  bill  (H.  R.  469)  to  protect  pro¬ 
ducers  and  consumers  against  misbrand¬ 
ing  and  false  advertising  of  the  fiber 
content  of  textile  fiber  products,  and  ibr 
other  purposes,  was  announced  as  next 
in  order. 
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the  Department  concerned  to  make  intra-departmental  transfers  between  such 
limitations.  When  an  appropriation  is  subject  to  such  a  limitation,  there 
shall  be  charged  against  it  the  cost  of  assets  received,  payments  made  and 
^coming  due,  and  other  liabilities  becoming  payable.  At  the  end  of  the  fiscal 
year,  any  unused  balance  of  the  limitation  shall  lapse,  except  that  paymedfts 
may\be  made  for  liabilities  incurred  within  the  limitation  during  the 
year^or  which  the  limitation  was  provided.  Obligations  incurred  durirfg  the 
fear  concerned,  which  do  not  become  payable  during  that  year,/shall  be 
paid  ouK  of  the  limitation  in  effect  when  the  obligations  become  payable.  It 
shall  be  \n  order  to  include  accrued-expenditure  limitations  in  appropriation 
bills  that >apply  to  funds  previously  appropriated.  It  shall  be /In  order  to 
include,  in W  appropriation  bill,  provisions  authorizing  departmental  trans¬ 
fers  of  unuseck  portions  of  accrued-expenditure  limitations. 

Sen.  Hayden  submitted  an  amendment  to  make  effective  the'' requirement  for 
accrued-expenditure  estimates  only  if  the  item  is  available  for  obligation 
for  more  than  1  year.  After  debate,  the  yeas  and  nays  were  ordered  on  the 
amendment.  Sen.  Hayden  then  withdrew  his  amendment,  zip.  14393-5 

Sen.  Fulbright  staged  that  the 'Senate  had  power  tor  initiate  expenditure 
bills  and  that  the  Constitution  only  requires  that  >airect  revenue  measures, 
not  appropriations,  begin,  in  the  House.  He  defenjfed  public  debt  transactions 
as  a  financing  method  and \eferred  to  provisions/of  capital  funds  for  CCC, 
Public  Law  480  operations,  etc.,  as  examples,  /pp.  14379-80 


'•<F 


17. 


INFORMATION.  Passed  without  amendment  H.  R.  2767  (in  place  of  S.  921,  an 
identical  bill),  to  amend  Sec.  161  of  the  Revised  Statutes  to  state  that  this 
section  does  not  authorize  the  withholding  of  information  or  limiting  the 
availability  of  records  to  the  public.  This  bill  will  now  be  sent  to  the 
President,  pp.  14356-67 


18.  WATER  DEVELOPMENT.  Passed  with  [men 

nation  Act  so  as  to  provide  me  ifectivl 
conservation  programs  with  Fed  water  di 
now  be  sent  to  the  President./  14381-2 


(dment  H.  R.  4640,  to  1  the  Civil  Service  Ret ire - 

transferring  to  non-j  sitions  to  retain  volun¬ 
tary  contribution  accounts.  Agreed  to  a  commit!  endment  to  clarify  the 

provisions  permitting/withdrawal  of  contributioi  any  time  prior  to  the 

receipt  of  annuity  payments,  pp.  14367-71 


H.  R.  13138,  to  amend  the  Coordi- 
integration  of  fish  and  wildlife 
relopment  programs.  This  bill  will 


20.  FORESTRY.  The 
the  following 
S.  3682,  t 


and  Insular  Affairs  Committee  rep 


without  amendment 


onal  forest  lands 


in  Ar 

H.  R.  6)^3, 


authorize  the  Secretary  to  convey  certain 
to  the  Univ.  of  Ariz.  (S.  Rept.  2070) ; 
to  authorize  transfers  of  land  between  the  Sequ 
st  and  the  Kings  Canydn  National  Park,  Calif.  (S. 

to  authorize  the  transfer  of  not  more  than  10  acre 
rom  the  Sequoia  National  Park  to  the  Sequoia  National  Game 
Sequoia  National  Forest,  Calif.  (S.  Rept.  2080).  p.  14343 
he  Interior  and  Insular  Affairs  Committee  ordered  reported  without 
nt  S.  4053,  to  extend  the  boundaries  of  the  Siskiyou  National  Forest, 
D769 


Nat ional 
2079);  and 
of  land 
uge  in 


BUTTER;  MARGARINE,  The  Armed  Services  Committee  ordered  reported  without  amend¬ 
ment  H.  R.  912,  to  provide  for  the  serving  of  oleomargarine  or  margarine  in 
the  Navy.  p.  D768 
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REA.  Sen.  Humphrey  inserted  the  ruling  of  the  Comptroller  General  of  July  21, ^ 
1958,  on  the  REA  loan  to  Central  Iowa  Power  Cooperative,  which  GAO  claimed 
was  not  authorized  by  law  on  the  basis  that  part  of  the  service  to  be  offered 
paralleled  and  competed  with  private  industry.  He  criticized  the  ruling/and 
isserted  that  it  could  have  a  highly  detrimental  effect  on  the  REA  loarj/pro- 
g^am.  Sen.  Aiken  spoke  in  favor  of  the  REA  program,  pp.  14384-8 


PERSONNEL.  Received  from  the  Interior  Department  a  proposed  bill  n 
variation  of  the  40-hour  workweek  of  Federal  employees  for  educa 
:o  Post  Office  and  Civil  Service  Committee,  p.  14342 


'o  permit 
onal  pur¬ 


poses"; 


24.  PUBLIC  DEBT\  Sen.  Martin,  Pa. ,  inserted  two  editorials  criticizing  the  size  of 
the  Federal  qebt,  one  urging  reductions  in  expenditures  to /balance  the  budget 
and  the  otberScriticizing  the  failure  to  achieve  budget  surpluses  in  recent 
years  of  prosperity,  pp.  14383-4 


25.  LEGISLATIVE  PROGRAM^  Sen.  Johnson  announced  that  following  consideration  of 
S.  4208,  the  space  agency  bill  (which  was  the  pending  business),  the  Senate 
would  take  up.  S.  3181,  to  promote  the  conservation  of  fish  and  wildlife  by 
requiring  the  Secretary^of  the  Interior  to  apprcyve  certain  Federal  Power  Act  ^ 


licenses,  pp.  14395-6 


ITEMS  IN  APPENDIX 


FARM  PROGRAM.  Sen.  Robertson  ihserted  a  Newspaper  editorial,  "Return  to  a 
Sound  Principle,"  which  commended  the  farm  bill  as  passed  by  the  Senate,  and 
stated  that  "the  bill  represents  an  Important  step  toward  helping  farmers  ad¬ 
just  their  production  to  market  dem^ds  instead  of  depending  upon  Government 
subsidies."  pp.  A6854-55 


27.  GOVERNMENT  ETHICS.  Sen.  Neubergdr  inserted  two  articles  discussing  the  need 
for  establishing  a  code  of  ethics  for  Government  service,  p.  A6855 


ELECTRIFICATION.  Rep.  Eviru*'  inserted  a  staterhent  by  Rep.  Baker  on  the  reasons 
why  the  latter  thought  TVA  should  have  a  self-financing  program,  pp.  A6857-58 
Extension  of  remarks/of  Rep.  Broomfield  urging  the  defeat  of  S.  1869,  to  , 
provide  TVA  with  the  authority  to  issue  bonds  to  finance  the  construction  of 
new  generating  capacity,  p.  A6878 


29.  SMALL  BUSINESS, 
of  legislation 


»p.  Springer  inserted  a  newspaper  editorial  urging  enactment 
provide  tax  relief  for  small  business\  p.  A6858 


30.  FORESTRY.  Sen£  Neuberger  inserted  an  editorial  from  the  American  Forest  maga¬ 
zine,  "Sustained  Yield  Versus  Continuous  Growth,"  urging  that  S.  3051,  the 
Klamath  Indian  land  bill,  include  provisions  for  the  future  management  of  the 
forest  ]*ands  involved  on  a  sustained  yield  basis,  p.  A6861 


31.  TRANSPORTATION.  Extension  of  remarks  of  Rep.  Moore  commending  the 
passage  of  S.  3778,  the  omnibus  transportation  bill.  p.  A6862 


ise  for 


32. 


ISERVATION.  Rep.  Metcalf  praised  the  work  of  Dr.  Joseph  W.  Severy,  wKto  is 
'retiring  from  his  position  as  professor  of  botony  at  the  Montana  State  Uni¬ 
versity,  and  stated  "he  ranged  far  into  the  related  field  of  wildlife  and 
resource  management  to  make  a  solid  contribution  to  conservation  throughout 
the  Nation,"  pp.  A6878-79 
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proposal  to  extend  the  pattern  of  the  IGY 
into  other  international  years — years  for 
ledical  cooperation  and  for  cultural 
id  scientific  exchange.  This  is  an  idea 
worthy  of  most  enthusiastic  endorse- 
mei 

In  line  with  this  particular  suggestion, 
on  JulN?  of  this  year  I  introduced  a  res- 
olution-^Benate  Concurrent  Resolu¬ 
tion  99 — inviting  the  President  to  extend 
to  the  otner  nations  of  the  world, 
through  the  vSfarld  Health  Organization, 
and  related  organizations,  an  invitation 
for  the  designation  of  an  International 
Health  and  Medical  Research  Year  to 
“be  dedicated  to  intensive  international 
cooperation  toward  \he  discovery  and 
exchange  of  the  answNs  of  coping  with 
major  killing  and  crippling  diseases 
which  afflict  mankind.’ 

In  initiating  other  kind^pf  interna¬ 
tional  years,  however,  we  should  not 
neglect  to  extend  the  IGY  ofevond  its 
present  scheduled  term.  WeN^hould 
keep  expanding  the  horizons  of  <Nr  co¬ 
operation  across  as  many  scientific\and 
cultural  areas  as  we  can,  for  it  is  by  cbis 
means  we  can  lay  a  solid  groundwori 
for  the  establishment  of  lasting  peace. 

At  this  point,  Mr.  President,  I  wish  to 
quote  portions  of  recent  articles  from 
the  New  York  Times  and  the  Christian 
Science  Monitor  relating  to  the  proposal 
approved  at  Amherst. 

From  the  New  York  Times  of  July  17, 
1958,  page  53: 

An  extension  of  the  pattern  of  the  Inter¬ 
national  Geophysical  Year  into  medical,  cul¬ 
tural,  and  wider  scientific  exchanges  was  pro¬ 
posed  here  today. 

Dr.  Harlow  Shapley,  Harvard  University 
astronomer,  made  the  proposal  at  the  clos¬ 
ing  session  of  the  third  annual  American 
Humanities  Seminar. 

It  would  “cost  us  less  in  1  year  than  1  futile 
battleship  to  offset  the  military  diplomacy 
which  has  brought  the  nuclear  world  near 
the  explosion  point,”  Dr.  Shapley  told  an 
audience  of  about  150  at  the  University  of 
Massachusetts. 

He  said,  “Let  us  undertake  either  with 
major  nations  or  with  the  Soviet  Union  alone 
other  international  years  of  cooperation 
*  *  *  in  medical  research  and  in  cultural 
and  scientific  exchange.” 

Later  the  proposal  was  adopted  by  th^ 
conferees  as  part  of  a  general  statement 
the  objectives  covered  by  the  seminar.  /A 
copy  is  to  be  sent  to  President  Eisenhowe/ 

From  the  Christian  Science  Moijixor  of 
July  18, 1958: 

Expanding  the  International  G/ophysical 
Year  into  years  would  cost  us  le/s  than  one 
futile  battleship  to  offset  the  military-diplo¬ 
macy  which  has  brought  th^/nuclear  world 
near  the  explosion  point. 

Dr.  Harlow  Shapley,  proffessor  emeritus  of 
astronomy  at  Harvard  University  and  past 
president  of  the  Academy  of  Arts  and 
Sciences  proposed  an  /ctended  IGY  program 
July  16.  He  was  add/essing  the  third  annual 
American  Humanities  Seminar  sponsored  by 
the  Humanities  Renter  for  Liberal  Educa¬ 
tion  and  the  University  of  Massachusetts,  in 
cooperation  wifli  the  President’s  Committee 
on  Scientists/nd  Engineers. 

“We  mus/ turn  to  areas  where  full  cooper¬ 
ation  and/complete  intercommunication  are 
going  oof’  said  Dr.  Shapley  to  the  125  lead¬ 
ers  of /education  and  industry  seeking  to 
bridae  the  gap  between  science  and  the 
libe/al  arts. 

•“Let  us  undertake,  either  with  many  na- 
tons  or  with  the  U.  S.  S.  R.  alone,  other 


international  years  of  cooperation,”  re¬ 
quested  the  scientist. 

"Along  with  hundreds  of  astronomers  from 
a  score  of  countries,”  he  said,  “I  expect  to  be 
in  Moscow  in  a  few  weeks  at  meetings  of  the 
International  Astronomical  Union. 

"Danger  from  sinking  continents  or 
changes  in  the  earth’s  atmosphere  do  not 
seem  likely  to  erase  mankind,”  said  Dr.  Shap¬ 
ley.  “I’m  glad  to  report  that  this  globe  looks 
pretty  safe  for  ingenious  man  except  for  one 
horrible  factor.  Man’s  worst  foe  is  man. 

“With  manmade  concussions,  radiations, 
and  poisons,  he  can  carry  out  the  enterprise 
of  destroying  himself.” 

The  arguments  in  favor  of  extending 
the  International  Geophysical  Year  into 
years,  as  presented  in  this  article  from 
the  Christian  Science  Monitor,  make  a 
most  impressive  case  in  favor  of  such  an 
extension. 

I  am  hopeful  that  Senate  Concurrent 
Resolution  99  will  be  reported  favorably, 
and  that  our  Government  will  take  the 
lead  in  this  field,  and  take  the  world  off 
the  dead  center  which  can  lead  to 
catastrophic  results.  By  reaching  out 
into  new  areas  of  human  endeavor  the 
Government  of  the  United  States  has/a 
glorious  opportunity,  even  as  our  scien¬ 
tists  meet  in  Moscow,  to  take  the/lead 
id  ask  for  extension  of  peaceful  co¬ 
operation,  and  the  broadening/ of  the 
endeavors  of  our  scientists  in/the  field 
of  medical  research  and  scieqtffic  under¬ 
stand^ 

CONSTRUCTION  OF  AERONAUTICAL 
RESEARCH  FACILITIES 

Mr.  JOHNSON  o/ Texas.  Mr.  Presi¬ 
dent,  Calendar  No/2088,  House  bill  11805, 
has  been  reporceki  without  objection 
from  the  Special  Oommittee  on  Space 
and  Astronautics.  With  the  concurrence 
of  the  minomy  leaderSu  move  that  the 
unfinished/business  be  temporarily  laid 
aside,  an/ that  the  Senateueroceed  to  the 
consideration  of  House  bill>11805. 

I  wjsh  to  make  a  very  brie^tatement 
in  connection  with  the  bill.  I  Ns  neces¬ 
sary  that  the  Senate  act  prompt! 

The  PRESIDING  OFFICER.  T^e  bill 
/ill  be  stated  by  title  for  the  information 
of  the  Senate. 

The  Legislative  Clerk.  A  bill  (H. 
11805)  to  promote  the  national  defense''1 
by  authorizing  the  construction  of  aero¬ 
nautical  research  facilities  by  the  Na¬ 
tional  Advisory  Committee  for  Aero¬ 
nautics  necessary  to  the  effective  prose¬ 
cution  of  aeronautical  research. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion  of 
the  Senator  from  Texas. 

The  motion  was  agreed  to;  and  the 
Senate  proceeded  to  consider  the  bill. 

Mr.  JOHNSON  of  Texas.  Mr.  Presi¬ 
dent,  the  purpose  of  this  bill  is  to  au¬ 
thorize  certain  construction  projects, 
and  the  procurement  of  certain  equip¬ 
ment,  at  installations  of  the  National 
Advisory  Committee  for  Aeronautics, 
which  will  be  absorbed  by  the  new  Na¬ 
tional  Aeronautics  and  Space  Adminis¬ 
tration  withjn  90  days,  in  accordance 
with  the  National  Space  Act  of  1958 
signed  by  the  President  on  Tuesday  of 
this  week. 

Although  under  previous  statutes  gov¬ 
erning  the  National  Advisory  Commit¬ 


tee  for  Aeronautics  prior  authorization 
of  construction  projects  was  unneces¬ 
sary,  under  the  provisions  of  tire  new 
Space  Act  all  such  appropriation  re¬ 
quests  which  exceed  $250,000  itr  amount 
will  have  to  be  authorized  m/or  to  ap¬ 
propriations.  Accordingly  ,/the  mem¬ 
bers  of  the  committee  aiid  the  Agency 
officials  deemed  it  desirable,  if  not  in¬ 
deed  necessary  to  avai&  possible  legal 
complications  resulting  in  delay,  to  ap¬ 
prove  the  authorizations  contained  in 
H.  R.  11805,  even  though  the  appropria¬ 
tions  are  contained  in  the  Independent 
Offices  appropriation  bill  agreed  to  by 
the  Senate  yesterday. 

The  bill  provides  authority  for  the 
construction  or  acquisition  of  new  re¬ 
search  facilities  in  the  amount  of  $23,- 
458,000/  $5,328,000  for  the  moderniza¬ 
tion  o, l  existing  facilities;  $260,000  for 
the  Hiodernization  of  supporting  facili¬ 
ties/  and  $887,000  for  general  plant  and 
uj/lity  improvements,  for  a  total  au- 
lorization  of  $29,933,000. 

These  expenditures  are  to  be  made  at 
four  installations  of  the  NACA.  These 
are  the  Langley  Laboratory  in  Virginia, 
Ames  Laboratory  in  California,  Lewis 
Laboratory  in  Ohio,  and  Wallops  Sta¬ 
tion  in  Virginia. 

The  Special  Committee  on  Space  and 
Astronautics  also  ordered  reported,  and 
the  report  has  been  filed  today,  the  first 
authorization  bill  for  construction  and 
equipment  facilities  submitted  by  the 
Administration  for  the  new  Space 
Agency.  This  bill  authorizes  capital  ex¬ 
penditures  in  the  amount  of  $47,800,000. 

With  the  bill  presently  before  the 
Senate,  these  two  measures  will  afford 
a  substantial  beginning,  and  one  that  I 
hope  can  be  made  without  delay,  for  the 
increased  efforts  that  the  Congress  ex¬ 
pects  to  be  made  in  the  field  of  civilian 
space  technology  by  the  new  National 
Aeronautics  and  Space  Administration. 

I  hope  to  be  able  to  bring  the  second 
authorization  bill  before  the  Senate  to¬ 
morrow  for  its  approval.  At  this  time 
I  ask  that  the  Senate  give  its  immediate 
approval  to  H.  R.  11805. 

Mr.  HUMPHREY.  Mr.  President,  will 
the  Senator  yield?  > 

Mr.  JOHNSON  of  Texas.  I  yield. 

Mr.  HUMPHREY.  Does  the  Senator 
rom  Texas  contemplate,  at  any  time  in 
the  near  future,  bringing  up  for  action 
in  che  Senate  a  bill  which  has  been  re¬ 
ported  from - 

Mr.NJOHNSON  of  Texas.  I  will  talk 
with  thevSenator  about  any  bill  he  wishes 
to  discusV  Our  Policy  Committee  has 
laid  out  a  program  for  next  week.  I  do 
not  have  tnk  calendar  before  me.  As 
soon  as  the  morning  hour  is  completed,  I 
shall  be  glad  to  qiscuss  with  the  Senator 
any  bills  in  whicrv  he  is  interested. 

The  PRESIDIN GSOFFICER .  The  bill 
is  open  to  amendment.  If  there  be  no 
amendment  to  be  proposed,  the  question 
is  on  the  third  reading^nd  passage  of 
the  bill. 

The  bill  was  ordered  to  \  third  read¬ 
ing,  read  the  third  time,  and  passed. 

Mr.  JOHNSON  of  Texas,  Mr.  Presi¬ 
dent,  I  move  to  reconsider  theNyote  by 
which  the  bill  was  passed. 

Mr.  SPARKMAN.  Mr.  President,  I 
move  to  lay  that  motion  on  the  tabled 
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ie  motion  to  reconsider  was  lai/ 
on  \he  table. 

.  JOHNSON  of  Texas.  Mr.  ?re/i- 
denfL  a  parliamentary  inquiry. 

Tile  PRESIDING  OFFICER.  the 
Senator  will  state  it. 

Mr),  JOHNS01*  of  Texas.  Am  I  correct 
in  stating  that  under  the  unanimous- 
consent  agreement  the  Senate  wily  now 
resume\the  consideration  of  Calendar  No. 
1651,  Senate  bill  921?  j 
The  PRESIDING  OFFICER./  The 
Senator  »s  correct. 


J 


AUTHORITY  OF  FEDERAL  OFFICERS 
AND  AGENCIES  TO  WITHHOLD  IN¬ 
FORMATION  AND  LIMIT  THE 
AVAILABILITY  OF  RECORDS 

The  Senatlp  resumed  the  consideration 
921)  to  amend/section  161 
Statutes  with  respect  to 
of  Federal  /officers  and 
Withhold  information 


of  the  bill  (£ 
of  the  Revise 
the  authority 
agencies  to 


and 


limit  the  availability  of  records. 


DAYS,  EVEN  HOI 
PRECIOUS 


IS,  ARE 
-VI 


Mr.  flande: 
this  one  of  the  series 
Middle  East,  I  address 
“whereas”  and  thevfirs 
concurrent  resolut\o: 
rent  Resolution  10 
July  18.  They  read 


President,  in 
of  talks  on  the 
yself  to  the  last 
“resolved”  of  the 
Senate  :  Concur - 
hich  I  offered  on 
follows :  • 


^bnly  for  wise  application  in  a  critical 
emergency.  Not  all  the  millions  of  oi 
rmed  Forces,  the  gunpower  of  cfur 
fleets,  the  bomb-carrying  capacity  of/our 
Air\Force,  the  multimegatons  oi  our 
atomic  and  hydrogen  explosives  can  still 
the  aspiration  of  the  Arabs  tor  self! 
determination,  or  reduce  by  themiinutest 
degree  tneir  indignation  at  Jt ne  whole¬ 
sale  and  \nrequited  seizu/e  of  their 
lands. 

Unless  the\  time  bought  by  armed 
strength  is  promptly  employed  for  wise 
statesmanship,  disaster  faces  the  free 
world. 

Mr.  President,  tfts/time  is  short.  The 
days,  the  hours,  tbreyninutes  are  going 
by.  Which  one  ofms.m  this  hour,  would 
be  willing  to  eymange\places  with  the 
brave  young  King  of  Jordan?  There  he 
sits,  precariously,  on  a  throne  protected 
by  foreign  force,  ruling  over  a  people 
more  than  lialf  of  whom  havXbeen  driv¬ 
en  from  Jmeir  homes.  When,  will  the 
assassin ^strike  ? 

We  can  support  the  nationalist  pur¬ 
poses  M  these  people.  We  can  mediate 
for  mem  with  the  Nation  of  Israel.\We 
can/ assist  all  the  peoples  of  this  o^s- 
tvsnigtit  area  in  attaining  a  peace  whi< 
ffmed  strength  is  helpless  to  achieve. 


Whereas  by  certain  afctions  of  our  Govern¬ 
ment  the  friendship  ortthe  Arab  peoples  can 
be  promoted:  Therefara  be  it 

Resolved ,  That  the  sanding  of  troops  to 
Lebanon  be  approved  bv  the  Congress  as  a 
necessary  means  of /stabilizing  a  dangerous 
situation  while  mo/e  constructive  steps  are 
being  taken. 

Let  me  in  the/  first  place,  Mr.  Presi¬ 
dent,  call  attention  to  tha  limited  useful¬ 
ness  of  armed  /intervention.  We  have 
injected  a  display  of  our  unsurpassed 
armed  might  with  the  purpose  of  sta¬ 
bilizing  a  movement  danjWous  to  the 
freedom  of  ttte  Western  World.  What 
that  danger  is  I  have  toucned  upon  in 
my  earlier  remarks  on  the  umportance 
of  the  oil  supply  to  Western  Europe,  the 
endeavor  of  the  Soviet  Government  to 
control  thart  supply,  and  the\  sweeping, 
worldwide  wictory  of  communism  which 
would  result  if  that  endeavor  \succeeds. 

I  have  pointed  out,  Mr.  President,  that 
the  unseytled  claims  of  the  Arap  home- 
dwellers  /and  homeowners,  dispossessed 
in  the  occupation  of  Israel,  form  an 
ideal,  ready-made  issue  for  Communist 
use.  The  Soviet  Government  does  not 
have  to  invent  or  generate  a  new\issue. 
One  is  already  at  hand. 

Furthermore,  there  is  a  broader  tissue 
which  the  Soviet  Government  finds 
readymade  for  its  use.  This  is  the  swell¬ 
ing  yide  of  Arab  nationalism,  with  winch 
we  should  be  in  sympathy.  Instead!  of 
thax  our  armed  intervention,  necessary 
and  well-intentioned  though  it  be,  piks 
us/in  opposition  to  the  hopes  of  the  peo¬ 
ple  of  Jordan  and  its  neighboring  stated 
I  *  is  a  situation  which  we  cannot  allo-\ 
continue. 

Armed  intervention  is  like  a  powerful^ 
redicine,  itself  a  deadly  poison,  useful 


July  31 


AUTHORITY  OF  FEDERAL  OFFICERS 

AND  AGENCIES  TO  WITHHOLD  IN¬ 
FORMATION  AND  LIMIT  THE 

AVAILABILITY  OF  RECORDS 

The  PRESIDING  OFFICER.  Is  there 
further  morning  business?  If  not, 
morning  business  is  concluded. 

The  Senate  resumed  the  consideration 
of  the  bill  (S.  921)  to  amend  section  161 
of  the  Revised  Statutes  with  respect  to 
the  authority  of  Federal  officers  and 
agencies  to  withhold  information  and 
limit  the  availability  of  records. 

Mr.  JOHNSTON  of  South  Carolina. 
Mr.  President,  normally,  the  floor  man¬ 
ager  for  this  bill  on  behalf  Of  the  Com¬ 
mittee  on  the  Judiciary  would  be  the 
senior  Senator  from  Missouri  [Mr.  Hen¬ 
nings]  who  is  the  sponsor  of  the  bill 
and  also  chairman  of  the  Senate  Con¬ 
stitutional  Rights  Subcommittee  which 
held  hearings  and  considered  the  bill. 
However,  the  Senator  from  Missouri  is 
absent  today  because  of  illness.  I  ask 
unanimous  consent  to  insert  in  the  Rec¬ 
ord  a  letter  which  I  have  received  from 
him  with  respect  to  this  matter. 

The  PRESIDING  OFFICER.  With¬ 
out  objection,  it  is  so  ordered. 

The  letter  referred  to  is  as  follows: 

United  States  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Constitutional  Rights, 

July  30, 1958. 

The  Honorable  Olin  D.  Johnston, 

United  States  Senate, 

Washington,  D.  C. 

Dear  Olin  :  As  you  know,  I  find  myself  un¬ 
able  to  be  on  the  Senate  floor  during  the  de¬ 
bate  on  S.  921.  I  am  comforted,  however,  by 
the  knowledge  th,at  your  kindness  in  man¬ 
aging  this  legislation  for  me  means  that  it 
has  been  delivered  to  hands  both  sympathetic 
and  competent. 

As  a  fellow  member  of  the  Constitutional 
Rights  Subcommittee  you  are  aware,  of 
course,  that  I  consider  S.  921  important  to 
our  Nation’s  neecls  for  a  fully  informed  and 
enlightened  citizenry. 


/Again  let  me  express  my  thanks  to  you  for 
your  able  assistance  in  this  matter. 

With  best  wishes  as  always,  I  am, 
Sincerely  yours, 

Thomas  C.  Hennings,  Jft. 

Mr.  JOHNSTON  of  South  Carolina. 
Mr.  President,  I  am  very  sorry  that  the 
Senator  from  Missouri  is  ill.  I  know 
that  he  has  a  great  interest  in  this  bill 
and  would  be  present  if  he  were  not  un¬ 
der  doctor’s  orders.  However,  it  is  a 
pleasure  for  me  to  handle  the  bill  in  his 
absence,  since  I  am  a  member  of  the 
Judiciary  Committee  and  the  Subcom¬ 
mittee  on  Constitutional  Rights  which 
reported  the  bill  without  a  dissenting 
vote.  . 

The  PRESIDING  OFFICER.  The  bill 
is  before  the  Senate  and  is  open  to 
amendment.  , 

Mr.  JOHNSTON  of  South  Carolina. 
Mr.  President,  the  bilKnow  before  the 
Senate,  S.  921,  would  amend  section  161 
of  the  Revised  Statute  with  respect  to 
the  authority  of  Federal  officers  and 
agencies  to  withhold  information  and 
limit  the  availability  of  records. 

Section  161  of  the  Revised  Statutes — 
title  5,  United  States  Code,  section  22 — 
presently  provides: 

The  head  of  each  department  is  authorized 
to  prescribe  regulations,  not  inconsistent 
With  law,  for  the  government  of  his  depart¬ 
ment,  the  conduct  of  its  officers,  and  clerks, 
the  distribution  and  performance  of  its  busi¬ 
ness,  and  the  custody,  use  and  preservation 
of  the  records,  papers,  and  property  apper¬ 
taining  to  it. 

The  bill  proposes  to  amend  this  sec¬ 
tion  by  adding  at  the  end  thereof  this 
single  sentence: 

This  section  does  not  authorize  withhold¬ 
ing  of  information  from  the  public  or  limit¬ 
ing  the  availability  of  records  to  the  public. 

Mr.  President,  this  bill  was  introduced 
in  the  Senate  last  year  by  the  senior 
Senator  from  Missouri  [Mr.  Hennings] 
as  a  means  of  preventing  misuse  and  mis- 
citation  by  executive  departments  and 
agencies  of  section  161  of  the  Revised 
Statutes  (5  U.  S.  C.  22),  known  generally 
as  the  executive  departments’  “house¬ 
keeping”  statute.  The  Subcommittee  on 
Constitutional  Rights,  of  which  I  have 
the  privilege  of  being  a  member,  has 
been  conducting  a  study  of  the  general 
subject  of  freedom  of  information  and 
secrecy  in  Government,  and  it  had  come 
to  our  attention  that  departmental  and 
agency  officials  in  the  executive  branch 
of  our  Government  erroneously  had  been 
citing  this  simple  “housekeeping”  statute 
as  authority  to  withhold  information 
from  both  the  public  and  the  Congress. 

The  bill  was  referred  to  the  Constitu¬ 
tional  Rights  Subcommittee,  which  made 
a  detailed  study  of  its  provisions  and 
held  public  hearings  on  it  earlier  this 
year.  At  those  hearings  the  subcom¬ 
mittee  heard  testimony  on  the  bill  from 
a  number  of  witnesses,  including  the 
Attorney  General  of  the  United  States, 
who  presented,  in  general,  the  views  of 
the  entire  executive  branch. 

The  Constitutional  Rights  Subcom¬ 
mittee  favorably  reported  the  bill  to  the 
full  Committee  on  the  Judiciary,  without 
dissenting  vote  and  without  amendment. 
The  Committee  on  the  Judiciary  in  turn, 
reported  the  bill  favorably  to  the  Senate, 
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again  without  dissenting  vote  and  with¬ 
out  amendment. 

Mr.  President,  as  I  have  already  indi¬ 
cated,  the  amendment  proposed  by  this 
bill  is  a  simple  one.  Its  purpose  is  to 
clarify  the  scope  of  the  authority  granted 
to  the  heads  of  executive  departments 
under  the  “housekeeping”  statute,  and 
to  make  it  clear  beyond  any  doubt  that 
this  statute  in  no  way  authorizes  with¬ 
holding  of  information  from  the  public 
or  limiting  the  availability  of  records  to 
the  public. 

As  the  committee  report  on  the  bill 
points  out,  section  161  has  been  openly 
cited  in  recent  years  by  a  number  of 
executive  departments  and  agencies  as 
authority  for  withholding  information 
from  the  public,  despite  the  fact  that 
neither  the  language  of  the  section  nor 
its  legislative  history  indicates  any  intent 
on  the  part  of  Congress  to  grant  such 
authority.  There  seems  to  be  no  dispute 
whatsoever  on  this  point,  even  from  the 
few  persons  who  have  expressed  opposi¬ 
tion  to  the  bill.  The  miscitation  of  sec¬ 
tion  161  has  been  so  widespread,  in  fact, 
that  the  Constitutional  Rights  Subcom¬ 
mittee  found  that  some  of  the  inde¬ 
pendent  agencies  have  cited  section  161 
as  authority  to  withhold  information, 
even  though  the  statute,  by  its  very 
terms,  is  applicable  only  to  executive  de¬ 
partments. 

The  amendment  proposed  in  the  bill, 
by  explicitly  stating  that  section  161  does 
not  authorize  withholding  information  or 
limiting  the  availability  of  records, 
should  eliminate,  or  at  least  materially 
curtail,  such  miscitations  of  section  161. 

Mr.  President,  at  this  point  I  think  it 
is  important  to  mention  what  the  amend¬ 
ment  proposed  in  this  bill  will  not  do. 

To  begin,  by  its  very  terms  it  is  limited 
to  section  161  of  the  Revised  Statutes. 
Accordingly,  it  applies  only  to  that  sec¬ 
tion  and  will  not  amend  or  repeal  any 
other  statutory  authority  possessed  by 
officers  of  the  executive  departments  and 
agencies  to  withhold  information  from 
the  public  or  to  limit  the  availability  of 
records  to  the  public.  There  are  literally 
scores  of  such  statutes  dealing  with  the 
control  of  information— as  I  understand 
it,  approximately  80 — and  none  of  them 
will  be  affected  by  the  proposed  amend¬ 
ment. 

Furthermore,  the  amendment  will  not 
jeopardize  the  defense  security  of  this 
country  in  any  way.  Nor  will  it  interfere 
with  the  proper  classification  of  military 
secrets.  If  I  thought  for  a  minute  it 
would  be  harmful  to  them  in  any  way, 
I  would  not  be  here  today  speaking  in 
behalf  of  the  bill. 

The  amendment  in  no  way  will  affect 
the  confidential  status  now  afforded 
FBI  files.  As  we  all  know,  those  files 
are  now  considered  confidential,  and  are 
safeguarded  by  other  authority.  In  this 
connection,  perhaps  I  should  point  out 
that  during  the  course  of  his  entire  tes¬ 
timony  on  the  pending  bill,  the  Attorney 
General  of  the  United  States,  in  whose 
Department  the  Federal  Bureau  of  In¬ 
vestigation  is  located,  at  no  time  ex¬ 
pressed  any  fear  that  enactment  of  the 
proposed  amendment  would  jeopardize 


or  affect  the  confidential  nature  of  the 
FBI  files  in  any  way. 

Mr.  President,  another  thing  the  pro¬ 
posed  amendment  does  not  do — and  in¬ 
deed  cannot  do — is  affect  any  executive 
power  flowing  from  the  Constitution. 
It  will  not,  nor  is  it  intended  to,  affect 
what  the  Attorney  General  has  described 
as  an  “Executive  privilege”  to  withhold 
information  from  the  Congress  and  the 
public.  Such  a  privilege  if  it  exists,  and 
to  whatever  extent  it  exists,  must  be 
derived  directly  from  the  Constitution 
itself.  On  this  basis,  the  proposed 
amendment  cannot  repeal,  amend,  or 
impair  any  such  Executive  privilege.  I 
should  add  that  in  my  own,  opinion 
neither  the  proposed  amendment  nor 
section  161  of  the  Revised  Statutes  has 
anything  to  do  with  any  so-called  Ex¬ 
ecutive  privilege,  and  the  subject  ac¬ 
tually  is  extraneous  to  our  consideration 
of  the  pending  bill.  I  have  mentioned 
it,  however,  since  during  the  course  of 
his  testimony  on  the  bill  before  the  Con¬ 
stitutional  Rights  Subcommittee  the  At¬ 
torney  General  brought  it  up  and  ex¬ 
pressed  a  fear  that  the  bill  might  in 
some  way  impair  the  Executive  privilege 
strongly  asserted  by  him  to  exist. 

Mr.  President,  I  should  like  to  empha¬ 
size  that  the  Constitutional  Rights  Sub¬ 
committee,.  in  conjunction  with  the 
Special  Government  Information  Sub¬ 
committee  of  the  House,  has  given  con¬ 
siderable  attention  and  lengthy  study 
to  the  precise  wording  of  this  bill.  The 
language  of  the  bill  has  been  very  care¬ 
fully  chosen  and  was  developed  only 
after  ^several  years  of  intensive  study. 
It  has  been  approved  without  change 
by  the  Constitutional  Rights  Subcom¬ 
mittee  and  the  full  Committee  on  the 
Judiciary.  Accordingly,  I  believe  that 
the  language  of  the  bill  frilly  reflects  the 
considered  judgment  of  those  best  ac¬ 
quainted  with  the  problems  involved 
and  the  bill  should  be  passed  without 
any  amendment  or  change. 

Mr.  President,  this  is  not  an  earth- 
shaking  piece  of  legislation,  and  it  will 
work  no  great  statutory  changes.  In 
fact,  its  basic  purpose  is  not  to  make 
any  change  in  the  true  meaning  of  the 
statute  it  would  amend,  but  merely  to 
clarify  what  the  Congress  meant  when 
it  enacted  the  statute. 

However,  the  fact  that  this  measure 
is  simple  and  uncomplicated  should  not 
mislead  us  as  to  its  importance.  Pas¬ 
sage  of  the  bill  today  will  demonstrate 
that  the  Members  of  this  body  will  not 
sit  idly  by  while  its  legislative  handi¬ 
work  is  twisted  or  misconstrued  sb  as 
to  improperly  deprive  the  American  peo¬ 
ple  of  their  right  to  know  what  their 
Government  is  doing.  The  bill,  when 
passed,  will  stand  as  a  symbol  of  our 
dedication  to  the  protection  of  that 
right. 

Mr.- President,  I  ask  unanimous  con¬ 
sent  to  have  printed  in  the  Record  at 
this  point  two  letters  addressed  by  the 
Senator  from  Missouri  [Mr.  Hennings] 
to  the  Senator  from  Georgia  [Mr.  Rus¬ 
sell]  under  date  of  June  23,  1958,  and 
July  3,  1958. 

There  being  no  objection,  the  letters 
were  ordered  to  be  printed  in  the  Rec¬ 
ord,  as  follows: 


June  23,  1958. 

Hon.  Richard  B.  Russell, 

United  States  Senator, 

Senate  Office  Building, 

Washington,  D.  C. 

Dear  Dick:  After  talking  with  you  on  the 
floor  last  Thursday  about  S.  921  and  its  re¬ 
lationship  to  executive  department  person¬ 
nel  flies,  it  occurred  to  me  that  it  would 
be  helpful  if  X  were  to  spell  out  in  some 
detail  in  a  letter  to  you  Just  why  S.  921  will 
not  affect  the  present  confidential  status  of 
such  files. 

S.  921,  as  you  know,  would  amend  section 
161  of  the  Revised  Statutes  by  adding  the 
sentence,  “This  section  does  not  authorize 
the  withholding  of  information  from  the 
public  or  limiting  the  availability  of  rec¬ 
ords  to  the  public.”  Section  161  then  would 
read :  ^ 

“The  head  of  each  department  is  author¬ 
ized  to  prescribe  regulations,  nfrb-  inconsist¬ 
ent  with  law,  for  the  Government  of  his  de¬ 
partment,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  custody,  use,  and  pres¬ 
ervation  of  the  records,  papers,  and  prop¬ 
erty  appertaining  to  it.  This  section  does 
not  authorize  withholding  information  from 
the  public  or  limiting  the  availability  of 
records  to  the  public.” 

I  have  made  no  comprehensive  study  to 
determine  exactly  what  authority  is  cited 
by  the  various  executive  departments  in 
keeping  confidential  their  personnel  files. 
However,  the  Constitutional  Rights  Subcom¬ 
mittee  staff  has  made  a  broad  survey  of  the 
authorities  cited  by  the  executive  depart¬ 
ments  in  withholding  information  in  gen¬ 
eral,  and,  aside  from  section  161  which  has 
been  mis-cited  from  time  to  time  as  author¬ 
ity  to  withhold  information,  the  authorities 
cited  by  the  departments  fall  into  three  gen¬ 
eral  categories.  These  categories  are  ( 1 ) 
other  statutes,  (2)  the  so-called  executive 
privilege,  and  (3)  executive  orders  and  de¬ 
partmental  regulations  and  orders  promul¬ 
gated  under  the  authority  of  the  Constitu¬ 
tion  and  various  specific  statutes. 

I  can  state  xinequivocally  that  S.  921  will 
not  affect  and  is  not  intended  to  affect  the 
present  authority  of  executive  departments 
under  any  of  these  three  categories  to  keep 
personnel  files  confidential. 

It  is  clear  from  the  languakge  of  S.  921 
itself  that  it  applies  only  to  section  161  of 
the  Revised  Statutes  and  will  not  affect 
any  dther  statute.  Accordingly,  it  will  have 
no  effect  whatsoever  on  the  operation  of  the 
eighty-odd  Federal  statutes  presently  re¬ 
stricting  disclosure  of  Government  informa¬ 
tion  (a  list  of  which  is  enclosed).  This 
point  is  spelled  out  in  detail  in  the  com¬ 
mittee  report  on  S.  921,  where  it  is  stated, 
on  page  9,  “The  amendment  is  not  intended 
nor  should  it  be  construed  to  amend  or 
repeal  any  other  statute  which  may  au¬ 
thorize  withholding  of  information  from 
the  public  or  limiting  the  availability  of 
records  to  the  public.” 

In  connection  with  the  so-called  execu¬ 
tive  privilege,  which,  incidentally,  fre¬ 
quently  has  been  cited  by  executive  de¬ 
partments  and  agencies  as  authority  for 
withholding  personnel  files  from  the  Con¬ 
gress,  neither  S.  921  nor  section  161,  which 
it  seeks  to  amend,  has  anything  to  do  with 
such  a  “privilege.” 

Section  161  of  the  Revised  Statutes  is  a 
congressional  grant  of  authority  to  the  heads 
of  the  executive  departments,  and  has  been 
held  by  the  Supreme  Court  in  the  case  of 
Boske  v.  Commingore  (177  U.  S.  459), 
to  be  a  constitutional  exercise  of  con¬ 
gressional  power.  Compared  to  this,  the 
so-called  “executive  privilege,”  which  the 
Attorney  General  says  gives  the  President 
the  right  to  withhold  what  he  will  from  the 
Congress  and  the  public,  must  be  founded 
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upon  the  President’s  powers  under  the 
Constitution. 

The  Attorney  General,  the  chief  proponent 
of  the  executive  privilege  concept,  originally 
testified  before  the  Constitutional  Bights 
Subcommittee — and  I  quote  from  page  4 
of  the  committee  report  on  S.  921:  “This 
(sec.  161)  is  a  housekeeping  statute,  which 
says  they  keep  the  records,  they  hold  them 
physically.  It  does  not  relate  at  all  to  execu¬ 
tive  privilege.”  Later,  however,  in  a  letter 
to  the  subcommittee  the  Attorney  General 
expressed  the  fear  that  the  pending  bill,  if 
enacted,  might  somehow  be  construed  so  as 
to  impair  the  executive  privilege. 

Frankly,  I  think  such  fears  are  completely 
groundless.  In  the  first  place,  since  sec¬ 
tion  161,  by  the  Attorney  General’s  own 
testimony,  is  not  related  to  executive  priv¬ 
ilege,  the  proposed  amendment,  by  stating 
what  the  statute  does  not  do,  will  not 
affect  any  such  privilege.  The  proposed, 
amendment  seeks  only  to  narrow  the  appli¬ 
cation  of  section  161,  not  to  expand  it. 

Secondly,  assuming  an  executive  privilege 
does  exist,  it  is  clear  that  it  must  be  founded 
on  the  President’s  powers  under  the  Con¬ 
stitution.  Accordingly,  no  mere  statute  such 
as  the  one  proposed  by  S.  921  could  impair 
or  repeal  it.  A  constitutional  amendment 
would  be  necessary  to  do  that. 

The  committee  report  on  S.  921  spells  out 
In  great  detail  the  purpose  and  scope  of 
the  bill  and  states  specifically  that  enact¬ 
ment  of  the  bill  will  in  no  way  affect,  nor 
is  it  intended  to  affect,  any  so-called  execu¬ 
tive  privilege.  On  page  6  of  that  report  it 
is  stated: 

“In  the  opinion  of  the  committee,  the 
enactment  of  the  pending  bill  will  in  no 
way  affect,  nor  is  it  intended  to  affect,  what 
the  Attorney  General  describes  as  an  execu¬ 
tive  privilege  to  withhold  information  from 
the  Congress  and  the  public. 

“To  whatever  extent  such  an  executive 
privilege  exists,  it  must  be  founded  on  the 
principle  of  separation  of  powers  under  the 
Constitution  and,  accordingly,  will  not  be 
repealed,  amended,  or  impaired  by  the  pro¬ 
posed  amendment  to  section  161.” 

This,  I  believe,  adequately  insures  that 
S.  921  will  not  be  construed  so  as  to  impair 
any  such  privilege. 

Finally,  turning  to  the  third  category  of 
authorities  cited  by  the  executive  depart¬ 
ments  to  justify  withholding  of  informa¬ 
tion,  the  amendment  to  section  161  proposed 
by  S.  921  definitely  will  not  affect  existing 
valid  departmental  regulations  and  orders 
made  by  the  heads  of  executive  depart¬ 
ments. 

In  this  connection  let  me  refer  to  the 
decision  of  the  Supreme  Court  in  the  case 
of  United  States  ex  rel.  Touhy  v.  Ragen  (340 
U.  S.  462),  decided  in  1941.  In  that  case, 
the  Court  held  valid  an  order  of  the  Attorney 
General  promulgated  under  section  161  re¬ 
moving  from  his  subordinates  and  central¬ 
izing  in  his  own  office  the  determination  of 
when  records  in  his  department  should  be 
made  available  to  the  judicial  branch. 

It  is  not  the  purpose  of  S.  921  to  affect 
the  decision  in  Touhy  v.  Ragen.  Insofar  as 
S.  921  is  concerned,  the  holding  in  that  case 
would  remain  the  law  of  the  land,  since  S. 
921  goes  only  to  the  authority  of  the  de¬ 
partment  head  himself,  and  seeks  to  make 
it  clear  that  section  161  does  not  authorize 
executive  department  heads  to  withhold  in¬ 
formation  from  the  public.  S.  921  will  not 
interfere  with  the  existing  authority  of  the 
heads  of  executive  departments  to  issue 
reasonable  regulations  and  orders  governing 
the  conduct  of  their  subordinates,  and  will 
not  affect  valid  regulations  and  orders  now 
in  effect.  Existing,  valid  regulations  and 
orders  which  now  apply  to  personnel  files 
would  remain  unchanged  and  would  not  be 
affected  by  enactment  of  S.  921,  even  though 
promulgated  under  section  161. 

From  the  foregoing  I  think  it  is  clear  that 
S.  921  in  no  way  will  affect  the  present  con¬ 


fidential  status  of  executive  department  per¬ 
sonnel  files.  It  is  my  intention  during  the 
course  of  the  floor  debate  on  S.  921  to  cover 
the  very  same  points  I  have  made  in  this 
letter.  With  the  thought  that  you  may  be 
interested  in  the  precise  comments  I  in¬ 
tend  to  make  on  the  floor  on  these  points, 
I  am  enclosing  copies  of  the  statements  I 
have  prepared  for  delivery  when  S.  921  is 
considered. 

If  you  have  any  other  questions  with  re¬ 
gard  to  this  legislation,  please  let  me  know. 

With  my  best  wishes,  as  always,  I  am, 
Sincerely  yours, 

Thomas  C.  Hennings,  Jr. 

July  3,  1958. 

Hon.  Richard  B.  Russell, 

Senate  Office  Building, 

Washington,  D.  C. 

Dear  Dick:  Enclosed  is  a  copy  of  a  letter 
I  have  just  received  from  Mr.  Harris  Ells¬ 
worth,  Chairman  of  the  Civil  Service  Com¬ 
mission,  regarding  the  authority  relied  upon 
by  the  Commission  to  withhold  informa¬ 
tion  from  the  public  or  limit  the  availability 
of  records  to  the  public. 

I  am  sending  this  letter  to  you  since  it 
throws  additional  light  on  the  point  made  in 
my  letter  to  you  dated  June  23,  1958 — i.  e., 
that  enactment  of  S.  921,  now  pending  on 
the  Senate  calendar,  will  not  affect  the  pres¬ 
ent  confidential  status  of  executive  depart¬ 
ment  personnel  files.  Since  Mr.  Ellsworth 
states  in  his  letter  that  the  Commission  does 
not  rely  on  section  161  of  the  Revised  Stat¬ 
utes  (which  S.  921  would  amend),  and  that 
S.  921  would  not  affect  the  Commission,  it  is 
obvious  that  the  present  confidential  status 
of  the  multitude  of  files  in  the  possession 
of  the  Commission,  including  personnel  files, 
would  not  be  affected  by  the  enactment  of 
S.  921. 

If  you  have  any  other  questions  about  this 
legislation,  I  would  appreciate  your  letting 
me  know,  since  I  ami  anxious  to  have  it 
brought  up  for  floor  action  as  soon  as  pos¬ 
sible. 

With  my  best  wishes,  as  always,  I  am, 
Sincerely  yours, 

Thomas  C.  Hennings,  Jr., 

Chairman. 

Mr.  HRUSKA.  Mr.  President,  will  the 
Senator  yield? 

Mr.  JOHNSTON  of  South  Carolina. 
I  yield. 

Mr.  HRUSKA.  Mr.  President,  as  a 
member  of  the  Committee  on  the  Judi¬ 
ciary  I  voted  that  the  bill  be  favorably 
reported,  and  that  it  be  passed.  Never¬ 
theless,  some  of  the  language  in  the  com¬ 
mittee  report  and  the  views  of  some  of 
the  executive  departments  which  are  re¬ 
produced  in  the  report  raise  some  issues 
which  should  be  discussed  before  the 
Senate  votes  on  the  bill.  To  do  so  I 
wish  to  obtain  the  views  on  these  issues 
of  the  Senator  from  South  Carolina  who 
is  the  floor  manager  of  the  bill  on  behalf 
of  the  committee. 

On  page  9  of  the  report  there  appears 
a  statement  of  the  holding  of  the  Su¬ 
preme  Court  in  the  Touhy  case  that  the 
head  of  an  executive  department  is  au¬ 
thorized  by  section  161,  the  presently 
existing  statute,  to  prescribe  regulations 
to  provide  a  businesslike  control  of  the 
records,  papers,  and  property  appertain¬ 
ing  to  his  department,  and  to  centralize 
in  his  own  office  the  decision  as  to 
whether  particular  official  information 
should  be  revealed.  I  have  in  mind,  for 
example,  such  orders  and  regulations  as 
exist  in  the  Department  of  Justice 
which  forbid  subordinates  to  disclose  of¬ 
ficial  information  except  on  the  author- 
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ity  of  the  Attorney  General.  Such  an 
order  enables  agents  of  the  Federal 
Bureau  of  Investigation  to  refer  any  de¬ 
mand  for  particular  official  information 
to  the  Attorney  General  for  decision  as 
to  disclosure.  Actually,  it  was  just  such 
an  order  which  the  Supreme  Court  held 
to  be  valid  in  the  Touhy  case. 

As  I  understand  the  meaning  of  the 
presently  existing  statute,  section  161  is 
designed  to  provide  a  businesslike  con¬ 
trol  of  information  and  papers  within 
an  executive  department,  and  for  that 
purpose  permits  centralization  in  the 
head  of  an  executive  department  of  the 
authority  as  to  the  disclosure  of  official 
information  and  papers.  That  is  the 
meaning  which  I  have  gathered  from 
Supreme  Court  cases  such  as  Boske  v. 
Comingore  (177  U.  S.  459)  and  Touhy 
v.  Ragan  (340  U.  S.  462)  and  from  the 
subcommittee  report  on  S.  921. 

The  present  statute,  therefore,  allows 
a  subordinate  under  appropriate  regula¬ 
tions  or  orders  to  refer  any  question  of 
disclosure  of  official  information  of  pa¬ 
pers  to  the  head  of  an  executive  depart¬ 
ment  for  decision,  but  the  presently  ex¬ 
isting  statute  itself  does  not  prescribe 
whether  the  head  of  an  executive  de¬ 
partment  or  a  subordinate  under  his  di¬ 
rection  shall  or  shall  not  disclose  infor¬ 
mation  in  the  official  department  file. 
Is  this  the  understanding  of  the  Senator 
managing  the  bill  as  to  the  true  mean¬ 
ing  of  the  present  law? 

Mr.  JOHNSTON  of  South  Carolina. 
Let  me  say  in  response  to  the  question 
of  my  distinguished  colleague  from  Ne¬ 
braska  that,  as  I  understand  the  present 
law,  section  161  is  a  housekeeping  statute 
by  which  the  head  of  each  of  the  various 
executive  departments  is  authorized  to 
prescribe  regulations,  not  inconsistent 
with  law,  for  the  government  of  his 
department,  the  conduct  of  its  officers 
and  clerks,  the  distribution  and  per¬ 
formance  of  its  business,  and  the  cus¬ 
tody,  use  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it. 

In  the  case  of  Boske  v.  Comingore 
(177  U.  S.  459),  the  Supreme  Court  up¬ 
held  section  161  as  a  constitutional  ex¬ 
ercise  of  congressional  power,  and  held 
valid  a  regulation  adopted  by  the  Secre¬ 
tary  of  the  Treasury  under  section  161 
by  which  it  was  declared  that  all  records 
in  the  offices  of  collectors  of  internal 
revenue,  or  any  of  their  deputies,  were 
in  their  custody  for  purposes  relating 
to  the  collection  of  the  revenues,  and 
that  collectors  had  no  control  of  such 
records  and  no  discretion  with  regard 
to  permitting  the  use  of  them  for  any 
other  purpose.  The  Court  held  that 
under  section  161  the  Secretary  could 
take  from  a  subordinate  all  discretion 
as  to  permitting  the  records  in  his  cus¬ 
tody  to  be  used  for  any  purpose  other 
than  the  collection  of  revenue,  and  re¬ 
serve  such  matters  for  his  own  determi¬ 
nation. 

In  the  case  of  Touhy  v.  Ragen  (340 
U.  S.  462),  the  Court  had  before  it  a 
Department  of  Justice  order  whereby 
officers  and  employees  of  the  Depart¬ 
ment  were  ordered  to  decline  to  produce 
any  official  files,  documents,  records  and 
information  in  the  offices  of  the  Depart¬ 
ment  in  response  to  a  subpena  duces 
tecum,  unless  otherwise  expressly  di- 
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rected  by  the  Attorney  General.  The 
Court,  after  stating  that  it  was  not  de¬ 
termining  the  ultimate  question  wheth¬ 
er  the  Attorney  General  himself  might 
refuse  to  produce  the  Government  pa¬ 
pers  in  his  possession,  held  the  depart¬ 
mental  order  valid  under  section  161. 
The  Court  cited  its  decision  in  Boske 
against  Comingore,  and  held  that  the 
Attorney  General  could  validly  withdraw 
from  his  subordinates  the  power  to  re¬ 
lease  department  papers. 

The  plain  meaning  of  section  161,  as 
described  in  the  Committee  report  on 
S.  921,  and  as  interpreted  and  applied 
in  Boske  against  Comingore  and  Touhy 
against  Ragen,  in  my  opinion' represents 
the  true  meaning  of  the  present  law. 

Mr.  President,  in  view  of  the  fact  that 
I  have  referred  to  them  several  times  in 
this  discussion,  I  think  it  would  be  ap¬ 
propriate  to  ’have  the  full  text  of  the 
Supreme  Court’s  opinions  in  the  cases 
of  Boske  against  Comingore  and  Touhy 
against  Ragen  included  as  part  of  this 
record,  arid  I  ask  unanimous  consent 
that  they  be  printed  at  this  point  in 
the  Record.  I  think  they  favorably  an¬ 
swer  the  question  of  the  Senator  from 
Nebraska. 

There  being  no  objection,  the  opinions 
were  ordered  to  be  printed  in  the  Rec¬ 
ord,  as  follows : 

Boske  v.  Comingore — Appeal  From  the  Dis¬ 
trict  Court  of  the  United  States  for  the 
District  of  Kentucky — Submitted  Jan¬ 
uary  8,  1900 — Decided  April  9,  1900 
A  United  States  Collector  of  Internal 
Revenue  was  adjudged  by  a  court  of  limited 
jurisdiction  in  Kentucky  to  be  in  contempt 
because  he  refused,  while  giving  his  deposi¬ 
tion  in  a  case  pending  in  the  State  court,  to 
file  copies  of  certain  reports  made  by  dis¬ 
tillers,  and  which  reports  were  in  his  custody 
as  a  subordinate  officer  of  the  Treasury  De¬ 
partment.  He  based  his  refusal  upon  a 
regulation  of  that  Department  which  pro¬ 
vided:  “All  records  in  the  offices  of  collec¬ 
tors  of  internal  revenue  or  of  any  of  their 
deputies  axe  in  their  custody  and  control  for 
purposes  relating  to  the  collection  of  the 
revenues  of  the  United  States  only.  They 
have  no  control  of  them  and  no  discretion 
with  regard  to  permitting  the  use  of  them 
for  any  other  purpose.”  This  regulation 
was  made  by  the  Secretary  of  the  Treasury 
under  the  authority  conferred  upon  him  by 
section  161  of  the  Revised  Statutes  of  the 
United  States,  which  authorized  that  officer, 
as  the  head  of  an  executive  department  of 
the  Government,  “to  prescribe  regulations, 
not  inconsistent  with  law,  for  the  govern¬ 
ment  of  his  department,  the  conduct  of  its 
officers  and  clerks,  the  distribution  and  per¬ 
formance  of  its  business,  and  the  custody, 
use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it.”  The  col¬ 
lector  having  been  arrested  under  the  order 
of  the  State  authorities,  sued  out  a  writ  of 
habeas  corpus  before  the  District  Court  of 
the  United  States  for  the  Kentucky  District. 
Held: 

(1)  That  the  case  was  properly  brought 
directly  from  the  district  court  to  this  court 
as  one  involving  the  construction  or  appli¬ 
cation  of  the  Constitution  of  the  United 
States. 

(2)  As  the  petitioner  was  an  officer  in  the 
Revenue  Service  of  the  United  States  whose 
presence  at  his  post  of  duty  was  important 
to  the  public  interests,  and  whose  detention 
in  prison  by  the  State  authorities  might 
have  interferred  with  the  regular  and  orderly 
course  of  the  business  of  the  department  to 
which  he  belonged,  it  was  proper  for  the 
district  court  to  consider  the  questions 
raised  by  the  writ  of  habeas  corpus  and  to 


discharge  the  petitioner  if  held  in  violation 
of  the  Constitution  and  laws  of  the  United 
States. 

(3)  The  regulation  adopted  by  the  Secre¬ 
tary  of  the  Treasury  was  authorized  by  sec¬ 
tion  161  of  the  Revised  Statutes,  and  that 
section  was  consistent  with  the  Constitution 
of  the  United  States.  To  invest  the  Secre¬ 
tary  with  authority  to  prescribe  regulations 
not  inconsistent  with  law  for  the  conduct 
of  the  business  of  his  Department  and  to 
provide  for  the  custody,  use  and  preserva¬ 
tion  of  the  records,  papers  and  property 
appertaining  to  it,  was  a  means  appropriate 
and  plainly  adapted  to  the  successful  ad¬ 
ministration  of  the  affairs  of  his  Department: 
and  it  was  competent  for  him  to  forbid  his 
subordinates  to  allow  the  use  of  official 
papers  in  their  custody  except  for  the  pur¬ 
pose  of  aiding  the  collection  of  the  revenues 
of  the  United  States. 

(4)  In  determining  whether  the  regula¬ 
tion  in  question  was  valid,  the  court  pro¬ 
ceeded  upon  the  ground  that  it  was  not  to 
be  deemed  invalid  unless  it  was  plainly  and 
palpably  against  law. 

The  case  is  stated  in  the  opinion  of  the 
court. 

Mr.  John  G.  Carlisle,  Mr.  Henry  M.  Wins¬ 
low  and  Mr.  William  S.  Taylor  for  appellant. 

Mr.  Assistant  Attorney  General  Boyd  for 
appellee. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  final  order  of  the 
District  Court  of  the  United  States  for  the 
District  of  Kentucky  discharging  appellee. 
United  States  Internal  Revenue  Collector  for 
the  Sixth  Collection  District  in  Kentucky, 
from  the  custody  of  the  appellant  as  Sheriff 
of  Kenton  County  in  that  Commonwealth. 

The  discharge  was  upon  the  ground  that 
the  imprisonment  and  detention  of  the  ap¬ 
pellee  were  in  violation  of  the  Constitution 
and  laws  of  the  United  States.  That  ruling 
presents  the  only  question  to  be  considered. 

Under  date  of  April  15,  1898,  the  Com¬ 
missioners  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury 
promulgated  certain  regulations  for  the  gov¬ 
ernment  of  collectors  of  internal  revenue, 
as  follows: 

“All  records  in  the  offices  of  collectors  of 
internal  revenue  or  of  any  of  their  deputies 
are  in  their  custody  and  control  for  purposes 
relating  to  the  collection  of  the  revenues  of 
the  United  States  only.  They  have  no  con¬ 
trol  of  them  and  no  discretion  with  regard 
to  permitting  the  use  of  them  for  any  other 
purpose.  Collectors  are  hereby  prohibited 
from  giving  out  any  special  tax  records  or 
any  copies  thereof  to  private  persons  or  to 
local  officers,  or  to  produce  such  records  or 
copies  thereof  in  a  State  court,  whether  in 
answer  to  subpenas  duces  tecum^or  other¬ 
wise.  Whenever  such  subpenas  shall  have 
been  served  upon  them,  they  will  appear  in, 
court  in  answer  thereto  and  respectfully  de¬ 
cline  to  produce  the  records  called  for,  on 
the  ground  of  being  prohibited  therefrom  by 
the  regulations  of  this  department.  The  in¬ 
formation  contained  in  the  records  relating 
to  special-tax  payers  in  the  collector’s  of¬ 
fice  is  furnished  by  these  persons  under 
compulsion  of  law  for  the  purpose  of  raising 
revenue  for  the  United  States;  and  there  is 
no  provision  of  law  authorizing  the  sending 
-  out  of  these  records  or  of  any  copies  thereof 
for  use  against  the  special-tax  payers  in 
cases  not  arising  under  the  laws  of  the 
United  States.  The  giving  out  of  such 
records  or  any  copies  thereof  by  a  collector 
in  such  cases  is  held  to  be  contrary  to  pub¬ 
lic  policy  and  not  to  be  permitted.  As  to 
any  other  records  than  those  relating  to 
special-tax  payers,  collectors  are  also  for¬ 
bidden  to  furnish  them  or  any  copies  thereof 
at  the  request  of  any  person.  Where  copies 
thereof  are  desired  for  the  use  of  parties  to  a 
suit,  whether  in  a  State  court  or  in  a  court 
of  the  United  States,  collectors  should  refer 
the  persons  interested  to  the  following  para¬ 


graph  in  rule  X  of  the  rules  and  regulations 
of  the  Treasury  Department,  namely:  In  all 
cases  where  copies  of  documents  or  records 
are  desired  by  or  on  behalf  of  parties  to  a 
suit,  whether  in  a  court  of  the  United  States 
or  any  other,  such  copies  shall  be  furnished 
to  the  court  only  and  on  a  rule  of  the  court 
upon  the  Secretary  of  the  Treasury  request¬ 
ing  the  same.  Whenever  such  rule  of  the 
court  shall  have  been  obtained  collectors  are 
directed  to  carefully  prepare  a  copy  of  the 
record  or  document  containing  the  infor¬ 
mation  called  for  and  send  it  to  this  office, 
whereupon  it  will  be  transmitted  to  the 
Secretary  of  the  Treasury  with  a  request  for 
its  authentication,  under  the  seal  of  the 
department,  and  transmission  to  the  judge 
of  the  court  calling  for  it,  unless  it  should 
be  found  that  circumstances  or  conditions 
exist  which  makes  it  necessary  to  decline, 
in  the  interest  of  the  public  service,  to 
furnish  such  a  copy.” 

These  Treasury  regulations  being  in  force, 
a  proceeding  was  instituted  in  the  County 
Court  of  Carroll  County,  Ky. — a  court  of 
limited  jurisdiction* — in  the  name  of  the 
Commonwealth  against  Elias  Block  &  Sons, 
for  the  purpose  of  ascertaining  the  amount 
and  value  of  a  large  amount  of  whisky  which, 
it  was  alleged,  the  defendants  had  in  their 
bonded  warehouses  for  a  named  period, 
but  had  not  listed  for  taxation,  and  of  en¬ 
forcing  the  assessment  and  payment  of 
State'  and  county  taxes  thereon  (Kentucky 
Stat.,  sec.  4241) . 

In  the  progress  of  that  proceeding  the 
Commonwealth  of  Kentucky,  represented  by 
the  auditor’s  agent,  took  the  deposition  of 
Comingore,  collector  of  internal  revenue.  In 
answer  to  questions  propounded  to  him,  the 
collector  stated  that  Block  &  Sons,  owners  of 
a  distillery,  made  monthly  reports  to  his 
office  of  liquors  manufactured  by  them  and 
deposited  in  the  bonded  warehouses  on  the 
distillery  premises  from  1887  on;  that  the 
defendants  made  application  from  time  to 
time  for  permission  to  withdraw  liquors  from 
bond;  and  that  such  reports,  commencing 
October  1,  1885,  and  ending  July  1,  1897, 
were  on  the  files  of  his  office,  but  not  under 
his  control  except  as  collector.  He  was  then 
asked  to  file  copies  of  those  reports  and  make 
them  part  of  his  deposition.  This  he  de¬ 
clined  to  do,  under  section  3167  of  the  Re¬ 
vised  Statutes  of  the  United  States  and  the 
rulings  of  the  Department.  That  section 
reads:  “Section  3167.  If  any  collector  or  dep¬ 
uty  collector,  or  any  inspector  or  other  officer 
acting  under  the  authority  of  any  revenue 
law  of  the  United  States,  divulges  to  any 
party,  or  makes  known  in  any  other  manner 
than  may  be  provided  by  law,  the  operations, 
style  of  work  or  apparatus  of  any  manu¬ 
facturer  or  producer  visited  by  him  in  the 
discharge  of  his  official  duties,  he  shall  be 
subject  to  a  fine  of  not  exceeding  $1,000,  or 
to  be  imprisoned  for  not  exceeding  1  year, 
or  to  both,  at  the  discretion  of  the  court, 
and  shall  be  dismissed  from  office,  and  be 
forever  thereafter  incapable  of  holding  any 
office  under  the  Government.”  Being  asked 
what  rulings  of  the  Department  he  referred 
to  other  than  section  3167  of  the  Revised 
Statutes,  he  said :  "The  Departfnent  does  not 
permit  the  giving  out  of  anything  contained 
in  internal  revenue  returns  or  documents  by 
a  collector,  storekeeper,  or  any  other  offi¬ 
cer  of  a  collection  district  for  purposes  other 
than  those  which  the  statutes  of  the  United 
States  contemplate.”  That  ruling  he  said 
was  made  by  the  Secretary  of  the  Treasury 
through  the  Commissioner  of  Internal  Rev¬ 
enue. 

In  consequence  of  the  refusal  of  the  col¬ 
lector  to  file  and  make  part  of  his  deposition 
copies  of  the  above  reports  of  the  defend¬ 
ants,  the  notary  public  before  whom  his 
deposition  was  taken  adjudged  him  to  be  in 
contempt  and  ordered  him  to  pay  to  the 
Commonwealth  a  fine  of  $5  and  to  be  con¬ 
fined  in  the  county  jail  for  6  hours  or  until 
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he  was  willing  to  furnish  the  copies  called 
for  or  permit  access  to  the  records  of  his 
office  in  order  that  information  might  be 
obtained  to  be  used  as  evidence  in  the 
above  case. 

The  matter  having  been  reported  by  the 
notary  public  to  the  Carroll  county  court, 
as  required  by  section  538  of  the  Kentucky 
Civil  Code  of  Practice,  that  court  made  the 
following  order: 

"It  is  therefore  ordered  and  adjudged  by 
the  court  that  the  plaintiff’s  motions  be 
sustained  and  that  plaintiff  is  entitled  to  use 
as  evidence  the  facts  stated  in  the  reports 
and  papers  filed  by  any  or  all  of  the  defend¬ 
ants  in  the  office  of  the  collector  of  internal 
revenue  for  the  sixth  district  of  Kentucky, 
and  also  such  facts  as  are  stated  in  the  re¬ 
ports  made  to  said  office  by  certain  officers 
known  as  United  States  storekeepers,  and 
any  other  similar  records,  papers,  documents 
or  exemplifications  in  said  office  tending  to 
show  the  amount  of  liquors  on  hand  at  the 
distillery  of  the  defendants  on  the  14th  day 
of  September,  1889,  1890,  1891,  1893,  1894, 
1895,  1896  and  on  the  15th  day  of  November, 
1892;  it  is  further  ordered  that  the  witness, 
D.  N.  Comingore,  make  or  cause  to  be  made 
or  permit  the  plaintiff,  its  agent  or  attor¬ 
neys,  to  make  true  copies  of  such  of  said 
papers  as  the  plaintiff  or  its  attorneys  may 
demand,  and  that  said  Comingore,  as  col¬ 
lector,  attest  the  same  and  attach  his  seal  of 
office  thereto,  if  he  has  such  seal,  and  that 
he  permit  the  plaintiff  or  its  agents  or  attor¬ 
neys  to  compare  said  copies  with  the  origi¬ 
nals  and  verify  same,  an,d  that  he  shall  also 
testify  further  in  regard  to  same,  if  demand 
be  made,  and  leave  is  hereby  given  to  com¬ 
plete  the  taking  of  said  deposition  on  giving 
proper  notice,  and  for  this  purpose  the  clerk 
is  directed  upon  request  of  plaintiff’s  attor¬ 
neys  to  transmit  said  deposition  as  now  on 
file  to  W.  A.  Price,  notary  public,  Covington, 
Ky.  It  is  further  adjudged  that  the 
action  of  the  notary  public,  Price,  in  ad¬ 
judging  the  witness,  D.  N.  Comingore,  to  be 
in  contempt  for  failure  to  file  copies  of  re¬ 
ports,  papers,  documents  and  exemplifica¬ 
tions  or  to  testify  as  to  their  contents,  as 
requested,  be  sustained  and  affirmed,  and 
that  the  Commonwealth  of  Kentucky  re¬ 
cover  of  said  D.  N.  Comingore  the  sum  of 
$5  as  a  fine,  and  that  he  be  taken  by  the 
sheriff  of  Kenton  County,  Ky.,  and 
confined  in  the  jail  of  said  county  for  the 
space  of  6  hours,  or  until  he  signifies  his 
willingness  to  comply  with  the  request  made 
in  the  deposition  attempted  to  be  taken,  as 
follows:  Please  file  official  copies  of  the  re¬ 
ports  made  to  your  office  by  Block  &  Son  as 
to  the  amount  of  liquor  which  they  manu¬ 
factured  and  deposited  in  the  bonded  ware¬ 
houses  located  on  their  distillery  premises 
from  the  year  1887  down  to  the  present  time, 
and  also  official  copies  of  applications  made 
by  them  to  your  office  during  said  time  for 
permission  to  withdraw  such  liquors  from 
bond.  Also  with  the  following  request: 
Please  file  official  copies  of  such  reports  of 
the  United  States  storekeepers  as  show  the 
liquors  on  hand  at  the  warehouses  on  the 
distillery  premises  of  the  defendants  '  in 
Carroll  County  on  September  15,  1890,  Sep¬ 
tember  15.  1891,  November  15,  1892,  Septem¬ 
ber  15,  1893,  1894,  1895  and  1896.” 

This  action  of  the  county  court  having 
been  brought  to  the  attention  of  the  col¬ 
lector,  he  still  refused  to  give  the  copies 
called  for  or  to  allow  access  to  or  inspection 
of  the  records  of  his  office  for  the  purposes 
indicated  by  the  questions  propounded  to 
him.  He  was  thereupon  again  held  by  the 
notary  public  to  be  in  contempt,  and,  the 
petition  states,  that  officer  adjudged  that 
"the  Commonwealth  of  Kentucky  recover  of 
your  petitioner  the  sum  of  $5  as  a  fine,  and 
that  he  be  taken  by  the  sheriff  or  some  con¬ 
stable  of  Kenton  County  and  confined  in  the 
jail  of  said  county  for  the  space  of  6  hours 
or  until  he  shall  signify  his  willingness  to 


purge  himself  of  the  said  contempt  and  tes¬ 
tify  and  give  the  information  from  the  rec¬ 
ords  and  documents  under  his  control  and 
in  his  custody  as  collector  of  internal  reve¬ 
nue  of  the  United  States  for  the  Sixth  Dis¬ 
trict  of  Kentucky  or  allow  an  inspection  of 
his  records  for  the  purpose  of  obtaining  such 
information  for  use  as  evidence  in  said  ac¬ 
tion  of  The  Commonwealth  of  Kentucky  v. 
Block  et  al.,  in  said  county  court,”  etc. 

Having  been  taken  into  custody  by  the 
sheriff  under  this  order,  the  collector  sued 
out  a  writ  of  habeas  corpus  and  was  dis¬ 
charged  from  custody  by  the  order  of  the 
United  States  District  Court  for  the  Ken¬ 
tucky  District. 

1.  In  the  brief  of  the  Assistant  Attorney 
General  some  doubt  is  expressed  whether 
we  can  take  cognizance  of  this  case  upon 
appeal  from  the  district  court.  Prior  to  the 
passage  of  the  act  of  March  3,  1891,  estab¬ 
lishing  the  Circuit  Court  of  Appeals,  an  ap¬ 
peal  from  the  final  judgment  of  a  district 
court  on  an  application  for  a  writ  of  habeas 
corpus  by  or  on  behalf  of  one  alleged  to  be 
restrained  of  his  liberty  in  violation  of  the 
Constitution  or  any  law  of  the  United  States 
went  first  to  the  circuit  court  (Rev.  Stat. 
sec.  763).  But  by  the  above  act  of  1891  it 
was  provided  that  appeals  or  writs  of  error 
may  be  taken  from  the  district  courts  or  from 
the  circuit  courts  direct  to  this  court  in 
certain  cases,  among  others,  "in  any  case 
that  involves  the  construction  or  applica¬ 
tion  of  the  Constitution  of  the  United  States” 
(26  Stat.  826,  828,  c.  517,  sec.  5) .  The  present 
case  belongs  to  that  class.  The  appellee,  who 
was  discharged  upon  habeas  corpus,  invoked 
the  protection  of  the  Constitution  against 
his  being  restrained  of  his  liberty  by  the 
appellant  acting  under  an  order  of  commit¬ 
ment  issued  by  an  inferior  State  court;  and 
the  judgment  of  the  district  court  proceeded 
upon  the  ground  that  the  proceedings 
against  him  were  inconsistent  with  the  laws 
of  the  United  States  and  with  the  regula¬ 
tions  of  the  Treasury  Department  legally 
prescribed  under  those  laws.  Throughout, 
the  contention  of  the  appellant  has  been 
that  the  Constitution  forbade  the  giving  of 
the  force  of  law  to  those  regulations  adopted 
by  merely  executive  officers.  We  think  the 
case  is  properly  here  on  appeal  as  one  involv¬ 
ing  the  construction  and  application  of  the 
Constitution  of  the  United  States. 

2.  Of  the  power  of  the  district  court  to 
discharge  the  appellee  if  he  was  held  in 
custody  in  violation  of  the  Constitution  of 
the  United  States,  no  doubt  can  be  enter¬ 
tained.  It  is  true  that  in  Ex  parte  Royall 
(117  U.  S.  241,  251),  it  was  said  that  al¬ 
though  a  court  of  the  United  States  had 
power  to  discharge  one  held  in  custody  by 
State  authorities  in  violation  of  the  Consti¬ 
tution  of  the  United  States,  it  was,  not 
bound  to  interpose  immediately  upon  appli¬ 
cation  being  made  for  the  writ,  but  should 
exercise  the  discretion  with  which  it  was 
invested  “in  the  light  of  the  relations  exist¬ 
ing,  under  our  system  of  government,  be¬ 
tween  the  judicial  tribunals  of  the  Union 
and  of  the  States,  and  in  recognition  of 
the  fact  that  the  public  good  requires  that 
those  relations  be  not  disturbed  by  unnec¬ 
essary  conflict  between  courts  equally  bound 
to  guard  and  protect  rights  secured  by  the 
Constitution.”,  Hence,  the  general  rule  that 
the  courts  of  the  United  States  should  not 
interfere  by  habeas  corpus  with  the  custody 
by  State  authorities  of  one  claiming  to  be 
held  in  violation  of  the  Constitution  or 
laws  of  the  United  States,  until  after  final 
action  by  the  State  courts  in  the  case  in 
which  such  custody  exists.  Ex  parte  Royall, 
above  cited;  New  York  v.  Eno  (155  U.  S.  89), 
and  authorities  there  cited;  Whitten  v.  Tom¬ 
linson  (160  U.  S.  231),  and  authorities  there 
cited.  But  to  this  general  rule  there  are 
exceptions  which  are  thus  indicated  in  Ex 
parte  Royall:  "When  the  petitioner  is  in 
custody  by  State  authority  for  an  act  done 
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or  omitted  to  be  done  In  pursuance  of  a 
law  of  the  United  States,  or  of  an  order, 
proccess,  or  decree  of  a  court  or  judge 
thereof;  or  where,  being  a  subject  or  citizen 
of  a  foreign  state,  and  domiciled  therein, 
he  is  in  custody,  under  like  authority,  for 
an  act  done  or  omitted  under  any  alleged 
right,  title,  authority,  privilege,  protection, 
or  exemption  claimed  under  the  commission, 
or  order,  or  sanction  of  any  foreign  state, 
or  under  color  thereof,  the  validity  and  effect 
whereof  depend  upon  the  law  of  nations; 
in  such  and  like  cases  of  urgency,  involving 
the  authority  and  operations  of  the  General 
Government,  or  the  obligations  of  this  coun¬ 
try  to,  or  its  relations  with,  foreign  nations, 
the  courts  of  the  United  States  have  fre¬ 
quently  interposed  by  writs  of  habeas  corpus 
and  discharged  prisoners  who  were  held  in 
custody  under  State  authority.” 

The  present  case  was  one  of  urgency,  in 
that  the  appellee  was  an  officer  in  the  reve¬ 
nue  service  of  the  United  States  whose  pres¬ 
ence  at  his  post  of  duty  was  important  to 
the  public  interests,  and  whose  detention  in 
prison  by  the  State  authorities  might  have 
interfered  with  the  regular  and  orderly 
course 1  of  the  business  of  the  Department 
to  which  he  belonged.  The  district  court 
therefore  did  not  err  in  determining  tfie 
question  of  constitutional  law  raised  by  the 
application  for  a  writ  of  habeas  corpus,  and 
rendering  final  judgment. 

3.  We  come  then  to  inquire  whether  the 
imprisonment  of  the  appellee  was  in  viola¬ 
tion  of  the  Constitution  or  laws  of  the 
United  States.  This  question  was  fully  ex4 
amined  in  the  elaborate  and  able  opinion 
of  Judge  Evans,  of  the  district  court  (96 
Fed.  Rep.  552). 

The  commitment  of  the  appellee  was  be¬ 
cause  of  a  refusal  to  file  with  his  deposi¬ 
tion  copies  of  certain  reports  made  to  him 
by  Block  &  Sons,  distillers,  of  liquors  manu¬ 
factured  by  them  and  deposited  in  the 
bonded  warehouses  on  the  distillery  premises 
during  a  specified  period.  Manifestly,  he 
could  not  have  filed  the  copies  called  for 
without  violating  regulations  formally  pro¬ 
mulgated  by  the  Commissioner  of  Internal 
Revenue  with  the  approval  of  the  Secretary 
of  the  Treasury.  If  these  regulations  were 
such  as  the  Secretary  could  legally  pre¬ 
scribe,  then,  it  must  be  conceded,  the  State 
authorities  were  without  jurisdiction  to 
compel  the  collector  to  violate  them. 

The  Commissioner  of  Internal  Revenue  is 
an  officer  in  the  Department  of  the  Trea¬ 
sury  (Rev.  Stat.  sec.  319).  And  the  Secre¬ 
tary  of  the  Treasury,  as  the  head  of  an 
executive  department  of  the  Government, 
was  authorized  “to  prescribe  regulations,  not 
inconsistent  with  law,  for  the  government 
of  his  Department,  the  conduct  of  its  offi¬ 
cers  and  clerks,  the  distribution  and  per¬ 
formance  of  its  business,  and  the  custody, 
use  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it”  (Rev.  Stat. 
sec.  161) . 

Now.  the  reports  or  copies  of  reports  in  the 
possession  of  the  collector — for  not  produc¬ 
ing  copies  of  which  he  was  adjudged  to  be 
imprisoned — were  records  and  papers  apper¬ 
taining  to  the  business  of  the  Treasury  De¬ 
partment  and  belonging  to  the  United 
States.  The  Secretary  was  authorized  by 
statute  to  make  regulations,  not  inconsistent 
with  law,  for  the  custody,  use,  and  preserva¬ 
tion  of  such  records,  papers,  and  property. 
The  Constitution  gives  Congress  power  to 
make  all  laws  necessary  and  proper  for  carry¬ 
ing  into  execution  the  powers  vested  by  that 
instrument  in  the  Government  of  the 
United  States  or  in  any  Department  or  offi¬ 
cer  thereof  (Const,  art.  1,  sec.  8).  That 
power  was  exerted  by  Congress  when  it  au¬ 
thorized  the  Secretary  of  the  Treasury  tp 
provide  by  regulations  not  inconsistent  with 
law  for  the  government  of  his  Department, 
the  conduct  of  its  officers  and  clerks,  the 
distribution  and  performance  of  its  busi- 
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ness,  and  the  custody,  use,  and  preservation 
of  the  records,  papers,  and  property  apper¬ 
taining  to  it.  The  regulations  in  question 
-may  not  have  been  absolutely  or  indispen¬ 
sably  necessary  to  accomplish  the  objects 
indicated  by  the  statute.  But  that  is  not 
the  test  to  be  applied  when  we  are  deter¬ 
mining  whether  an  act  of  Congress  tran¬ 
scends  the  powers  conferred  upon  it  by  the 
Constitution.  Congress  has  a  large  discre¬ 
tion  as  to  the  means  to  be  employed  in  the 
execution  of  a  power  conferred  upon  it,  and 
is  not  restricted  to  “those  alone  without 
which  the  power  would  be  nugatory;”  for, 
“all  means  which  are  appropriate,  which 
are  plainly  adapted”  to  the  end  authorized 
to  be  attained,  “which  are  not  prohibited, 
but  consist  with  the  letter  arid  spirit  of  the 
Constitution,  are  constitutional.”  “Where 
the  law  is  not  prohibited,  and  is  really 
calculated  to  effect  any  of  the  objects  en¬ 
trusted  to  the  Government,  to  undertake 
here  to  inquire  into  the  degree  of  its  neces¬ 
sity  would  be  to  pass  the  line  which  circum¬ 
scribes  the  judicial  department  and  to  tread 
on  legislative  ground.”  McCulloch  v.  Mary¬ 
land  (4  Wheat.  316,  415,  421,  423).  In  the 
more  recent  case  of  Logan  v.  United  States 
(144  U.  S.  263,  283,  293),  this  court,  referring 
to  the  above  constitutional  provision,  said 
that  “in  the  exercise  of  this  general  power 
of  legislation.  Congress  may  use  any  means, 
appearing  to  it  most  eligible  and  appro¬ 
priate,  which  are  adapted  to  the  end  to  be 
accomplished,  and  are  consistent  with  the 
letter  and  the  spirit  of  the  Constitution.” 
Again;  “Every  right  created  by,  arising  un¬ 
der  or  dependent  upon  the  Constitution  of 
the  United  States  may  be  protected  and  en¬ 
forced  by  Congress  by  such  means  and  in 
such  manner  as  Congress,  in  the  exercise  of 
the  correlative  duty  of  protection,  or  of  the 
legislative  powers  conferred  upon  it  by  the 
Constitution,  may  in  its  discretion  deem 
most  eligible  and  best  adapted  to  attain  t<he 
object.”  '  ’ 

Can  it  be  said  that  to  invest  the  Secre¬ 
tary  of  the  Treasury  with  authority  to  pre¬ 
scribe  regulations  not  inconsistent  with  law 
for  the  conduct  of  the  business  of  his  De¬ 
partment,  and  to  provide  for  the  custody, 
use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it,  was  not  a 
means  appropriate  and  plainly  adapted  to  the 
successful  administration  of  the  affairs  of 
that  Department?  Manifestly  not.  The  bare 
statement  of  the  proposition  suggests  this 
conclusion,  and  extended  argument  to  sup¬ 
port  it  is  unnecessary. 

This  brings  us  to  the  question  whether 
it  was  inconsistent  with  law  for  the  Secre¬ 
tary  to  adopt  a  regulation  declaring  that  all 
records  in  the  offices  of  collectors  of  internal 
revenue,  or  any  of  their  deputies,  are  in  their 
custody  and  control  “for  purposes  relating 
to  the  collection  of  the  revenues  of  the 
United  States  only,”  and  that  collectors  “have 
no  control  of  them,  and  no  discretion  with 
regard  to  permitting  the  rise  of  them  for  any 
other  purpose.” 

There  is  certainly  no  statute  which  ex¬ 
pressly  or  by  necessary  implication  forbade 
the  adoption  of  such  a  regulation.  This 
being  the  case,  we  do  not  perceive  upon  what 
ground  the  regulation  in  question  can  be 
regarded  as  inconsistent  with  law,  unless  it 
be  that  the  records  and  papers  in  the  office 
of  a  collector  of  internal  revenue  are  at  all 
times  open  of  right  to  inspection  and  ex¬ 
amination  by  the  public,  despite  the  wishes 
of  the  Department.  That  cannot  be  ad¬ 
mitted.  The  papers  in  question,  copies  of 
which  were  sought  from  the  appellee,  were 
the  property  of  the  United  States,  and  were 
in  his  official  custody  under  a  regulation  for¬ 
bidding  him  to  permit  their  use  except  for 
purposes  relating  to  the  collection  of  the 
revenues  of  the  United  States.  Reasons  of 
public  policy  may  well  have  suggested  the 
necessity,  in  the  interest  of  the  Government, 
of  not  allowing  access  to  the  records  in  the 


offices  of  collectors  of  internal  revenue,  ex¬ 
cept  as  might  be  directed  by  the  Secretary  of 
the  Treasury.  The  interests  of  persons  com¬ 
pelled,  under  the  revenue  laws,  to  furnish 
information  as  to  their  private  business 
affairs  would  often  be  seriously  affected  if 
the  disclosures  so  made  were  not  properly 
guarded.  Besides,  great  confusion  might 
arise  in  the  business  of  the  Department  if  the 
Secretary  allowed  the  use  of  records  and 
papers  in  the  custody  of  collectors  to  depend 
upon  the  discretion  or  judgment  of  subor¬ 
dinates.  At  any  rate,  the  Secretary  deemed 
the  regulation  in  question  a  wise  and  proper 
one,  and  we  cannot  perceive  that  his  action 
was  beyond  the  authority  conferred  upon 
him  by  Congress.  In  determining  whether 
the  regulartions  promulgated  by  him  are  con¬ 
sistent  with  law,  we  must  apply  the  rule  of 
decision  which  controls  when  an  act  of  Con¬ 
gress  is  assailed  as  not  being  within  the 
powers  conferred  upon  it  by  the  Constitu¬ 
tion;  that  is  to  say,  a  regulation  adopted 
under  section  161  of  the  Revised  Statutes 
should  not  be  disregarded  or  annulled  un¬ 
less,  in  the  judgment  of  the  court,  it  is 
plainly  and  palpably  inconsistent  witft  law. 
Those  who  insist  that  such  a  regulation  is 
invalid  must  make  its  invalidity  so  manifest 
that  the  court  has  no  choice  except  to  hold 
that  the  Secretary  has  exceeded  his  author¬ 
ity  and  employed  means  that  are  not  at  all 
appropriate  to  the  end  specified  in  the  act  of 
Congress.  K 

In  our  opinion  the  Secretary,  under  the 
regulations  as  to  the  custody,  use,  and  pres¬ 
ervation  of  the  records,  papers,  and  property 
appertaining  to  the  business  of  his  Depart¬ 
ment,  may  take  from  a  subordinate,  such  as  a 
collector,  all  discretion  as  to  permitting  the 
records  in  his  custody  to  be  used  for  any 
other  purpose  than  the  collection  of  the 
revenue,  and  reserve  for  his  own  determina¬ 
tion  all  matters  of  that  character. 

The  judgment  of  the  district  court  is 
affirmed. 

United  States  ex  rel.  Touhy  v.  Ragen,  War¬ 
den,  et  al.— Certiorari  to  the  United 

States  Court  of  Appeals  for  the  Seventh 

Circuit— No.  83 — Argued  November  27-28, 

1950 — Decided  February  26,  1951 

1.  Pursuant  to  Department  of  Justice  Or¬ 
der  No.  3229,  issued  by  the  Attorney  General 
under  title  5,  United  States  Code,  section  22, 
a  subordinate,  official  of  the  Department  of 
Justice  refused,  in  a  habeas  corpus  proceed¬ 
ing  by  a  State  prisoner,  to  obey  a  subpena 
duces  tecum  requiring  him  to  produce  pa¬ 
pers  of  the  Department  in  his  possession. 
Held:  Order  No.  3229  is  valid  and  the  sub¬ 
ordinate  official  properly  refused  to  produce 
the  papers.  Pages  463-468. 

2:  The  trial  court  not  having  questioned 
the  subordinate  official  on  his  willingness  to 
submit  the  material  to  the  court  for  deter¬ 
mination  as  to  its  materiality  to  the  case 
and  whether  it  should  be  disclosed,  the  is¬ 
sue  of  how  far  the  Attorney  General  could 
or  did  waive  any  claimed  privilege  against 
disclosure  is  here  immaterial.'  Page  468. 

3.  Order  J^o.  3229  was  a  valid  exercise  by 
the  Attorney  General  of  his  authority  under 
title  5,  United  States  Code,  section  22,  to 
prescribe  regulations  not  inconsistent  with 
law  for  the  custody,  use,  and  preservation 
of  the  records,  papers,  and  property  apper¬ 
taining  to  the  Department  of  Justice.  Boske 
-v.  Comingore  (177  U.  S.  459),  pages  468-470. 
180  F.  2d  321,  affirmed. 

In  a  habeas  corpus  proceeding  by  a  State 
prisoner,  the  district  court  adjudged  a  sub¬ 
ordinate  official  of  the  Department  of  Justice 
guilty  of  contempt  for  refusal  to  produce 
papers  required  by  a  subpena  duces  tecum. 
Tlie  court  of  appeals  reversed  (180  F.  2d  321) . 
This  court  granted  certiorari  (340  U.  S.  806) . 
Affirmed,  page  470. 

Robert  B.  Johnstone  argued  the  cause  for 
petitioner.  With  him  on  the  brief  were  Ed¬ 
ward  M.  Burke  and  Howard  B.  Bryant. 
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Robert  S.  Erdahl  argued  the  cause  for  Mc- 
Swain,  respondent.  With  him  on  the  brief 
were  Solicitor  General  Perlman,  Assistant 
Attorney  General  Mclnerney,  Stanley  M. 
Silverberg  and  Philip  R.  Monahan. 

Mr.  Justice  Reed  delivered  the  opinion  of 
the  Court. 

This  proceeding  brings  here  the  question 
of  the  right  of  a  subordinate  official  of  the 
Department  of  Justice  of  the  United  States 
to  refuse  to  obey  a  subpena  duces  tecum 
ordering  production  of  papers  of  the  Depart¬ 
ment  in  his  possession.  The  refusal  was 
based  upon  a  regulation1  issued  by  the  At- 


1  Department  of  Justice  Order  No.  3229, 
filed  May  2,  1946,  vol.  11,  Federal  Register,  p. 
4920,  reads: 

“Pursuant  to  authority  vested  in  me  by 
Rev.  Stat.  161,  United  States  Code,  title  5, 
section  22,  it  is  herebly  ordered: 

“All  official  files,  documents,  records  and 
information  in  the  offices  of  the  Department 
of  Justice,  including  the  several  offices  of 
United  States  attorneys,  Federal  Bureau  of 
Investigation,  United  States  marshals,  and 
Federal  penal  and  correctional  institutions, 
or  in  the  custody  or  control  of  any  officer  or 
employee  of  the  Department  of  Justice,  are 
to  be  regarded  as  confidential.  No  officer  or 
employee  may  permit  the  disclosure  or  use 
of  the  same  for  any  purpose  other  than  for 
the  performance  of  his  official  duties,  except 
in  the  discretion  of  the  Attorney  General, 
Tpe  assistant  to  the  Attorney  General,  or  an 
assistant  Attorney  General  acting  for  him. 

“Whenever  a  subpena  duces  tecum  is 
served  to  produce  any  of  such  files,  docu¬ 
ments,  records  or  information,  the  officer  or 
employee  on  whom  such  subpena  is  served, 
unless  otherwise  expressly  directed  by  the 
Attorney  General,  will  appear  in  court  in 
answer  thereto  and  respectfully  decline  to 
produce  the  records  specified  therein,  on  the 
ground  that  the  disclosure  of  such  records  is 
prohibited  by  this  regulation.” 

Supplement  No.  2  to  that  order,  dated 
June  6,  1947,  provides  in  part: 

“To  all  United  States  attorneys: 

“procedure  to  be  followed  upon  receiving 
a  subpena  duces  tecum 

“Whenever  an  officer  or  employee  of  the 
Department  is  served  with  a  subpena  duces 
tecum  to  produce  any  official  files,  docu¬ 
ments,  records  or  information  he  should  at 
once  inform  his  superior  officer  of  the  re¬ 
quirement  of  the  subpena  and  ask  for  in¬ 
structions  from  the  Attorney  General.  If, 
in  the  opinion  of  the  Attorney  General,  cir¬ 
cumstances  or  conditions  make  it  necessary 
to  decline  in  the  interest  of  public  policy 
to  furnish  the  information,  the  officer  or 
employee "  on  whom  the  subpena  is  served 
will  appear  in  court  in  answer  thereto  and 
courteously  state  to  the  court  that  he  has 
consulted  the  Department  of  Justice  and  is 
acting  in  accordance  with  instructions  of 
the  Attorney  General  in  refusing  to  produce 
the  records. 

* *  *  •  •  * 

“It  is  not  necessary  to  bring  the  required 
documents  into  the  courtroom  and  on  the 
witness  stand  when  it  is  the  intention  of 
the  officer  or  employee  to  comply  with  the 
subpena  by  submitting  the  regulation  of  the 
Department  (Order  No.  3229)  and  explaining 
that  he  is  not  permitted  to  show  the  files. 
If  questioned,  the  officer  or  employee  should 
state  that  the  material  is  at  hand  and  can 
be  submitted  to  the  court  for  determination 
as  to  its  materiality  to  the  case  and  whether 
in  the  best  public  interests  the  information 
should  be  disclosed.  The  records  should  be 
kept  in  the  United  States  attorney’s  office 
or  some  similar  place  of  safekeeping  near 
the  courtroom.  Under  no  circumstances 
should  the  name  of  any  confidential  in¬ 
formant  be  divulged.” 
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torney  General  under  title  5  United  States 
Code,  section  22.* 2 

Petitioner,  Roger  Touhy,  an  inmate  of  the 
Illinois  State  penitentiary,  instituted  a 
habeas  corpus  proceeding  in  the  United 
States  District  Court  for  the  Northern  Dis¬ 
trict  of  Illinois  against  the  warden,  alleg¬ 
ing  he  was  restrained  in  violation  of  the 
due  process  clause  of  the  Federal  Constitu¬ 
tion.  In  the  course  of  that  proceeding  a  sub- 
pena  duces  tecum  was  issued  and  served  upon 
George  R.  McSwain,  the  agent  in  charge  of 
the  Federal  Bureau  of  Investigation  at  Chi¬ 
cago,  requiring  the  production  of  certain 
records  which,  petitioner  Touhy  claims,  con¬ 
tained  evidence  establishing  that  his  con¬ 
viction  was  brought  about  by  fraud.3 4  At  the 
hearing  that  considered  the  duty  of  submis¬ 
sion  of  the  subpenaed  papers,  the  United 
States  Attorney  made  representations  to  the 
court  and  to  opposing  counsel  as  to  how  far 
the  Attorney  General  was  willing  for  his  sub¬ 
ordinates  to  go  in  the  production  of  the 
subpenaed  papers.  The  suggestions  were  not 
accepted.  Mr.  McSwain  was  then  placed  upon 
the  witness  stand  and  ordered  to  bring  in 
the  papers.  He  personally  declined  to  pro¬ 
duce  the  records  in  these  words: 

“I  must  respectfully  advise  the  Court  that 
under  instructions  to  me  by  the  Attorney 
General  that  I  must  respectfully  decline  to 
produce  them,  in  accordance  with  Depart¬ 
ment  Rule  No.  3229.”  1 

Thereupon,  the  judge  found  Mr.  McSwain 
guilty  of  contempt  of  court  in  refusing  to 
produce  the  records  referred  to  in  the  sub- 
pena  and  sentenced  him  to  be  committed  to 
the  custody  of  the  Attorney  General  of  the 
United  States  or  his  authorized  representa¬ 
tive  until  he  obeyed  the  order  of  the  court 
or  was  discharged  by  due  process  of  law. 

On  appeal,  the  Court  of  Appeals  reversed 
on  the  ground  that  Department  of  Justice 
Order  No.  3229  was  authorized  by  the  statute 
and  “confers  upon  the  Department  of  Justice 
the  privilege  of  refusing  to  produce  unless 
there  has  been  a  waiver  of  such  privilege” 
(180  F.  2d  321  at  327). 

The  court  then  considered  whether  or  not 
the  privilege  of  nondisclosure  was  waived. 
It  quoted  from  supplement  No.  2  to  order 
No.  3229  this  language: 

“If  questioned,  the  officer  or  employee 
should  state  that  the  material  is  at  hand 
and  can  be  submitted  to  the  court  for  de¬ 
termination  as  to  its  materiality  to  the  case 
and  whether  in  the  best  public  interests 
the  information  should  be  disclosed.  The 
records  should  be  kept  in  the  United  States 
Attorney’s  office  or  some  similar  place  of 
safekeeping  near  the  courtroom.  Under  no 
circumstances  should  the  name  of  any  con¬ 
fidential  informant  be  divulged”  (180  F.  2d 
at  328). 

The  Court  of  Appeals  said  that  “this  lan¬ 
guage  contemplates  some  circumstances 
when  the  material  called  for  must  be  sub¬ 
mitted  ‘to  the  court  for  determination  as 
to  its  materiality  to  the  case  and  whether 
in  the  best  public  interests  the  information 
should  be  disclosed.'  ”  The  court  found, 
however,  that  no  such  limited  disclosure 
was  requested  but  that  Mr.  McSwain  was 


*  "The  head  of  each  department  is  au¬ 
thorized  to  prescribe  regulations,  not  incon¬ 
sistent  with  law,  for  the  government  of  his 
department,  the  conduct  of  its  officers  and 
clerks,  the  distribution  and  performance  of 
its  business,  and  the  custody,  use,  and  pres¬ 

ervation  of  the  records,  papers,  and  property 
appertaining  to  it.” 

3  The  subpena  was  also  addressed  to  the 
Attorney  General.  There  is  no  contention, 
however,  that  the  Attorney  General  was  per¬ 
sonally  served  with  the  subpena;  nor  did  he 
appear.  See  Fed.  Rules  Civ.  Proc.,  45. 

4  We  take  this  answer  to  refer  to  both  the 

original  Department  of  Justice  Order  No.  3229 

and  the  supplement. 


called  upon  "to  produce  all  documents  and 
material  called  for  in  the  subpena  without 
limitation  and  that  at  no  time  was  he  ques¬ 
tioned”  as  to  his  willingness  to  submit  the 
papers  for  determination  as  to  materiality 
and  best  public  interests.  Consequently,  he 
was  not  guilty  of  contempt  unless  the  law 
required  the  witness  to  make  unlimited  pro¬ 
duction.  The  court  thought  that,  since  this 
last  would  mean  there  was  no  privilege  in 
the  Department  to  refuse  production,  such 
a  holding  should  not  be  made.  It  said: 

“Submission  could  only  have  been  re¬ 
quired  to  the  extent  the  privilege  had  been 
waived  by  the  Attorney  General  and  for  the 
purpose  and  in  the  specific  manner  desig¬ 
nated”  (180  F.  2d  at  328) . 

We  granted  certiorari,  title  340,  United 
States  Code,  page  806,  to  determine  the 
validity  of  the  Department  of  Justice  Order 
No.  3229.  Among  the  questions  duly  pre¬ 
sented  by  the  petition  for  certiorari  was 
whether  it  is  permissible  for  the  Attorney 
General  to  make  a  conclusive  determina¬ 
tion  not  to  produce  records  and  whether  his 
subordinates  in  accordance  with  the  order 
may  lawfully  decline  to  produce  them  in 
response  to  a  subpena  duces  tecum. 

We  find  it  unnecessary,  however,  to  con¬ 
sider  the  ultimate  reach  of  the  authority 
of  the  Attorney  General  to  refuse  to  pro¬ 
duce  at  a  court’s  order  the  Government 
papers  in  his  possession,  for  the  case  as  we 
understand  it  raises  no  question  as  to  the 
power  of  the  Attorney  General  himself  to 
make  such  a  refusal.  The  Attorney  General 
was  not  before  the  trial  court.  It  is  true 
that  his  subordinate,  Mr.  McSwain,  acted  in 
accordance  with  the  Attorney  General’s  in¬ 
structions  and  a  department  order.  But  we 
limit  our  examination  to  what  this  record 
shows,  to  wit,  a  refusal  by  a  subordinate 
of  the  Department  of  Justice  to  submit 
papers  to  the  court  in  response  to  its  sub¬ 
pena  duces  tecum  on  the  ground  that  the 
subordinate  is  prohibited  from  making  such 
submission  by  his  superior  through  order 
No.  3229.5 *  The  validity  of  the  superior’s 
action  is  in  issue  only  insofar  as  we  must 
determine  whether  the  Attorney  General  can 
validly  withdraw  from  his  subordinates  the 
power  to  release  department  papers.  Nor 
are  we  here  concerned  with  the  effect  of  a 
refusal  to  poduce  in  a  prosecution  by  the 
United  States  8  or  with  the  right  of  a  cus¬ 
todian  of  Government  papers  to  refuse  to 
produce  them  on  the  ground  that  they  are 
state  secrets7  or  that  they  would  disclose 
the  names  of  informants.8 

We  think  that  order  No.  3229  is  valid  and 
that  Mr.  McSwain  in  this  case  properly  re¬ 
fused  to  produce  these  papers.  We  agree  with 
the  conclusion  of  the  court  of  appeals  that 
since  Mr.  McSwain  was  not  questioned  on  his 
willingness  to  submit  the  material  "to  the 
court  for  determination  as  to  its  materiality 
to  the  case,”  and  whether  it  should  be  dis¬ 
closed,  the  issue  of  how  far  the  Attorney 


5  Although  in  this  record  there  are  indi¬ 
cations  that  the  United  States  attorney  was 
willing  to  submit  the  papers  to  the  judge 
alone  for  his  determination  as  to  their  ma¬ 
teriality,  the  judge  refused  to  accept  the 
papers  for  examination  on  that  basis.  There 
is  also  in  the  record  indication  that  the 
United  States  attorney  thought  of  submit¬ 
ting  the  papers  to  the  court  and  opposing 
counsel  in  chambers  but  changed  his  mind. 
For  our  conclusion  none  of  these  facts  are 
material,  as  the  final  order  adjudging  Mr. 
McSwain  guilty  of  contempt  was  based,  as 
above  indicated,  on  a  refusal  by.  Mr.  Mc¬ 
Swain  to  produce,  as  instructed  by  the  At¬ 
torney  General  in  accordance  with  Depart¬ 
ment  Order  No.  3229. 

•Cf.  United  States  v.  Andolschek  (142  F. 
2d  503). 

7  See  Wigmore,  Evidence  (3d  ed.) ,  sec.  2378. 

“See  Wigmore,  Evidence  (3d  ed.),  sec.  2374. 


General  could  or  did  waive  any  claimed  privi¬ 
lege  against  disclosure  is  not  material  in 
this  case. 

Department  of  Justice  order  No.  3229,  note 
1,  supra,  was  promulgated  under  the  au¬ 
thority  of  title  5,  United  States  Code,  section 
22.  That  statute  appears  in  its  present 
form  in  Revised  Statutes  section  161,  and 
consolidates  several  older  statutes  relating 
to  individual  departments.  See,  for  example, 
16th  Statutes  at  Large,  page  163.  When  one 
considers  the  variety  of  information  con¬ 
tained  in  the  files  of  any  Government  de¬ 
partment  and  the  possibilities  of  harm  from 
unrestricted  disclosure  in  court,  the  useful¬ 
ness,  indeed  the  necessity,  of  centralizing 
determination  as  to  whether  subpenas  duces 
tecum  will  be  willingly,  obeyed  or  challenged 
is  obvious.  Hence  it  was  appropriate  for  the 
Attorney  General,  pursuant  to  the  authority 
given  him  by  title  5,  United  States  Code, 
section  22,  to  prescribe  regulations  not  in¬ 
consistent  with  law  for  “the  custody,  use,  and 
preservation  of  the  records,  papers,  and  prop¬ 
erty  appertaining  to”  the  Department  of  Jus¬ 
tice,  to  promulgate  order  3229. 

Petitioner  challenges  the  validity  of  the 
issue  of  the  order  under  a  legal  doctrine 
which  makes  the  head  of  a  department  rather 
than  a  court  the  determinator  of  the  ad¬ 
missibility  of  evidence.  In  support  of  his 
argument  that  the  Executive  should  not  in¬ 
vade  the  judicial  sphere,  petitioner  cites 
Wigmore,  Evidence  (3d  ed.),  section  2379,  and 
Marbury  v.  Madison  (1  Cranch  137).  But 
under  this  record  we  are  concerned  only  with 
the  validity  of  order  No.  3229.  The  constitu¬ 
tionality  of  the  Attorney  General’s  exercise  of 
a  determinative  power  as  to  whether  or  on 
what  conditions  or  subject  to  what  disad¬ 
vantages  to  the  Government  he  may  refuse 
to  produce  Government  papers  under  his 
charge  must  await  a  factual  situation  that 
requires  a  ruling.0  We  think  order  No.  3229 
is  consistent  with  law.  This  case  is  ruled  by 
Boske  v.  Comingore  (177  U.  S.  459). 10 

That  case  concerned  a  collector  of  internal 
revenue  adjudged  in  contempt  for  failing  to 
file  with  his  deposition  copies  of  a  dis¬ 
tiller’s  reports  in  his  possession  as  a  subordi¬ 
nate  officer  of  the  Treasury.  The  infor¬ 
mation  was  needed  in  litigation  in  a  State 
court  to  collect  a  State  tax.  The  regulation 
upon  which  the  collector  relied  for  his  re¬ 
fusal  was  of  the  same  .general  character  as 
Order  No.  3229.11  After  referring  to  the  con- 


0  Rescue  Army  v.  Municipal  Court  of  Los 
Angeles  (331  U.  S.  549).  For  relatively  recent 
consideration  of  the  problem  underlying  gov¬ 
ernmental  privilege  against  producing  evi¬ 
dence,  compare  Duncan  v.  Cammell,  Laird  & 
Co.  (1942)  A.  C.  624,  with  Robinson  v.  State 
of  South  Australia  (1931)  A.  C.  704. 

10  That  case  has  been  generally  followed. 
See,  e.  g..  Ex  parte  Sackett  (74  F.  2d  922); 
In  re  Valecia  Condensed  Milk  Co.  (240  F. 
310) ;  Harwood  v.  McMurtry  (22  F.  Supp.  572) ; 
Stegall  v.  Thurman  (175  F.  813);  Walling 
v.  Comet  Carriers,  Inc.  (3  F.  R.  D.  442,  443). 

11  The  following  excerpts  will  show  the 
similarity : 

“  ‘Whenever  such  subpenas  shall  have  been 
served  upon  them,  they  will  appear  in  court 
in  answer  thereto  and  respectfully  decline 
to  produce  the  records  called  for,  on  the 
ground  of  being  prohibited  therefrom  by  the 
regulations  of  this  department.  *  *  *  In  all 
cases  where  copies  of  documents  or  records 
are  desired  by  or  on  behalf  of  parties  to  a 
suit,  whether  in  a  court  of  the  United  States 
or  any  other,  such  copies  shall  be  furnished 
to  the  court  only  and  on  a  rule  of  the 
court  upon  the  Secretary  of  the  Treasury 
requesting  the  same.  Whenever  such  rule 
of  the  court  shall  have  been  obtained  col¬ 
lectors  are  directed  to  carefully  prepare  a 
copy  of  the  record  or  document  containing 
the  information  called  for  and  send  it  to  this 
office,  whereupon  it  will  be  transmitted  to 
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stttutional  authority  for 'the  enactment  of 
Revised  Statute  section  161,  the  basis,  as 
title  5  United  States  Code,  section  22,  for 
the  regulation  now  under  consideration,  this 
Court  reached  the  question  of  whether  the 
regulation  centralizing  in  the  Secretary  of 
the  Treasury  the  discretion  to  submit  rec¬ 
ords  voluntarily  to  the  courts  was  incon¬ 
sistent  with  law,  page  469.  It  concluded 
that  the  Secretary’s  reservation  for  his  own 
determination  of  all  matters  of  that  char¬ 
acter  was  lawful. 

We  see  no  material  distinction  between 
that  case  and  this.  v 

The  judgment  of  the  court  of  appeals  is 
affirmed. 

Mr.  Justice  Black  and  Mr.  Justice  Doug¬ 
las  are  of  the  opinion  the  judgment  of  the 
district  court  should  be  affirmed. 

Mr.  Justice  Clark  took  no  part  in  the  con¬ 
sideration  or  decision  of  this  case. 

Mr.  Justice  Frankfurter,  concurring. 

Issues  of  far-reaching  importance  that  the 
Government  deemed  to  be  involved  in  this 
case  are  now  expressly  left  undecided.  But 
they  are  questions  that  lie  near  the  judi¬ 
cial  horizon.  To  avoid  future  misunder¬ 
standing,  I  deem  it  important  to  state  my 
understanding  of  the  opinion  of  the  Court — 
what  it  decided  and  what  it  leaves  wholly 
open — on  the  basis  of  which  I  concur  in  it. 

“This  case,”  the  Court  holds,  “is  ruled”  by 
Boske  v.  Comingore  (177  U.  S.  459).  I  agree. 
Boske  v.  Comingore  decided  that  the  Secre¬ 
tary  of  the  Treasury  was  authorized,  as  a 
matter  of  internal  administration  in  his  De¬ 
partment,  to  require  that  his  subordinates 
decline  to  produce  Treasury  records  in  their 
possession.  In  the  case  before  us,  production 
of  documents  belonging  to  the  Department 
of  Justice  was  declined  by  virtue  of  an  order 
of  the  Attorney  General  instructing  his  sub¬ 
ordinates  not  to  produce  certain  documents. 
The  authority  of  the  Attorney  General  to 
make  such  a  regulation  for  the  internal  con¬ 
duct  of  the  Department  of  Justice  is  not  less 
than  the  power  of  the  Secretary  of  the  Treas¬ 
ury  to  promulgate  the  order  upheld  in  Boske 
v.  Comingore,  supra. 

But  in  holding  that  that  decision  rules 
this,  the  context  of  the  earlier  decision  and 
the  qualifications  which  that  context  im¬ 
plies  become  important.  The  regulation  in 
Boske  v.  Comingore  provided:  (1)  That  col¬ 
lectors  should  under  no  circumstances  dis¬ 
close  tax  reports  or  produce  them  in  court, 
and  (2)  that  reports  could  be  obtained  only 
“on  a  rule  of  the  court  upon  the  Secretary  of 
the  Treasury”  (177  U.  S.  at  460-461).  The 
regulation  also  stated  that  the  reports  would 
be  disclosed  by  the  Secretary  of  the  Treasury 
“unless  it  should  be  found  that  circum¬ 
stances  or  conditions  exist  which  makes  it 
necessary  to  decline,  in  the  interest  of  the 
public  service,  to  furnish  such  a  copy.”  Ibid. 
This  portion  of  the  regulation  was  not  in  is¬ 
sue,  however,  for  the  Court  was  considering 
the  failure  of  the  collector  to  produce,  not 
the  failure  of  the  Secretary  of  the  Treasury. 
This  is  emphasized  by  the  Government’s 
suggestion  that: 

“(I]f  the  reports  themselves  were  to  be 
used  this  could  be  secured  by  a  subpena 
duces  tecum  to  the  head  of  the  Treasury  De¬ 
partment  or  someone  under  his  direction, 
who  would  produce  the  original  papers  them¬ 
selves  in  court  for  introduction  as  evidence 
in  the  trial  of  the  cause.”  Brief  for  Appel¬ 
lee,  page  49,  Boske  v.  Comingore,  supra. 

And  the  decision  was  strictly  confined  to 
the  narrow  issue  before  the  Court.  It  is 


the  Secretary  of  the  Treasury  with  a  request 
for  its  authentication,  under  the  seal  of  the 
department,  and  transmission  to  the  judge 
of  the  court  calling  for  it,  unless  it  should 
be  found  that  circumstances  or  conditions 
exist  which  makes  it  necessary  to  decline,  in 
the  interest  of  the  public  service,  to  furnish 
such  a  copy’”  (177  U.  S.  461). 


epitomized  in  the  concluding  paragraph  of 
the  Boske  opinion: 

“In  our  opinion  the  Secretary,  under  the 
regulations  as  to  the  custody,  use,  and  pre¬ 
servation  of  the  records,  papers,  and  property 
appertaining  to  the  business  of  his  Depart¬ 
ment,  may  take  from  a  subordinate,  such  as 
a  collector,  all  discretion  as  to  permitting 
the  records  in  his  custody  to  be  used  for  any 
other  purpose  than .  the  collection  of  the 
revenue,  and  reserve  for  his  own  determina¬ 
tion  all  matters  of  that  character.”  (177 
U.  S.  at  470). 

There  is  not  a  hint  in  the  Boske  opinion 
that  the  Government  can  shut  off  an  appro¬ 
priate  judicial  demand  for  such  papers. 

I  wholly  agree  with  what  is  now  decided 
insofar  as  it  finds  that  whether,  when,  and 
how  the  Attorney  General  himself  can  be 
granted  an  immunity  from  the  duty  to  dis¬ 
close  information  contained  in  documents 
within  his  possession  that  are  relevant  to  a 
judicial  proceeding  are  matters  not  here  for 
adjudication.  Therefore,  not  one  of  these 
questions  is  impliedly  affected  by  the  very 
narrow  ruling  on  which  the  present  decision 
rests.  Specifically,  the  decision  and  opinion 
in  this  case  cannot  afford  a  basis  for  a  future 
suggestion  that  the  Attorney  General  can 
forbid  every  subordinate  who  is  capable  of 
being  served  by  process  from  producing  re¬ 
levant  documents  and  later  contest  a  re¬ 
quirement  upon  him  to  produce  on  the 
ground  that  procedurally  he  cannot  be 
reached.  In  joining  the  Court’s  opinion  I 
assume  the  contrary — that  the  Attorney 
General  can  be  reached  by  legal  process. 

Though  he  may  be  so  reached,  what  dis¬ 
closures  he  may  be  compelled  to  make  is  an¬ 
other- matter.  It  will  of  course  be  open  to 
him  to  raise  those  issues  of  privilege  from 
testimonial  compulsion  which  the  Court 
rightly  holds  are  not  before  us  now.  But 
unless  the  Attorney  General’s  amenability  to 
process  is  impliedly  recognized  we  should 
candidly  face  the  issue  of  the  immunity  per¬ 
taining  to  the  information  which  is  here 
sought.  To  hold  now  that  the  Attorney  Gen¬ 
eral  is  empowered  to  forbid  his  subordinates, 
though  within  a  court’s  jurisdiction,  to  pro¬ 
duce  documents  and  to  hold  later  that  the 
Attorney  General  himself  cannot  in  any 
event  be  procedurally  reached  would  be  to 
apply  a  fox-hunting  theory  of  justice  that 
ought  to  make  Bentham’s  skeleton  rattle. 

Mr.  HRUSKA.  I  thank  the  Senator 
from  South  Carolina  for  his  helpful  an¬ 
swer.  It  will  clear  up  the  point  in  the 
legislative  history  and  will  be  helpful 
later.  I  should  like  to  ask  a  further 
question. 

Would  it  follow,  from  what  I  have  just 
stated,  that  after  the  proposed  amend¬ 
ment  is  passed,  the  authority  of  the  head 
of  an  executive  department  based  on  sec¬ 
tion  161  to  centralize  control  of  infor¬ 
mation  in  himself  by  appropriate  orders 
and  regulations  would  not  be  changed 
from  what  it  is  now?  I  refer  to  author¬ 
ity  under  section  161  to  centralize  re¬ 
sponsibility,  not  to  authority  to  disclose 
or  withhold. 

Mr.  JOHNSTON  of  South  Carolina.  In 
answer  to  the  question  of  the  distin- 
tinguished  Senator  from  Nebraska,  I 
would  like  to  quote  the  words  of  Dr. 
Harold  L.  Cross,  special  counsel  in  free¬ 
dom  of  information  matters  for  the 
American  Society  of  Newspaper  Editors, 
when  he  testified  on  February  7,  1958, 
before  a  subcommittee  of  the  House  Gov¬ 
ernment  Operations  Committee  in  con¬ 
nection  with  H.  R.  2767,  the  companion 
bill  in  the  House  of  Representatives  iden¬ 
tical  to  S.  921.  When  asked  how  Boske 
v.  Comingore  and  Touhy  v.  Ragen  would 
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be  affected  by  the  amendment  to  section 
161  proposed  by  the  bill.  Dr.  Cross  stated: 

Those  two  cases  held,  only,  that  under 
titlfe  5,  United  States  Code,  section  22,  the 
head  of  1  of  the  10  executive  departments 
in  a  manner  not  inconsistent  with  law  might, 
by  regulation,  centralize  in  himself  the  deci¬ 
sion  whether  or  not  voluntarily  to  make  a 
record  public,  thereby  removing  that  deter¬ 
mination  from  the  subordinates  in  the 
department. 

Those  decision's,  which,  in  my  opinion,  cor¬ 
rectly  interpret  title  5,  United  States  Code, 
section  22,  would  not  be  affected  at  all  by  the 
amendment.  They  would  remain  the  law  of 
the  land. 

I  fully  subscribe  to  this  view,  and  I 
quote  Dr.  Cross  now  because  he  stated 
so  clearly  and  precisely  what  was  in  the 
mind  of  the  senior  Senator  from  Mis¬ 
souri  [Mr.  Hennings  1  when  he  intro¬ 
duced  the  pending  bill  in  the  Senate  last 
year. 

Mr.  HRUSKA.  If  the  Senator  will 
further  yield,  I  should  like  to  ask  him  to 
comment  concerning  a  statement  on 
page  1  of  the  committee  report  on  the 
bill,  as  follows: 

The  purpose  of  the  bill  is  to  clarify  the 
scope  of  the  authority  granted  to  the  heads 
of  the  executive  departments  under  section 
161  of  the  Revised  Statutes  and  to  make  it 
clear  beyond  any  doubt  that  this  statute  in 
no  way  authorizes  withholding  of  informa¬ 
tion  from  the  public  or  limiting  the  avail¬ 
ability  of  records  to  the  public. 

The  words  “in  no  way”  in  that  state¬ 
ment  may  be  susceptible  to  various  in¬ 
terpretations.  For  example — 

In  the  next  to  the  last  paragraph  in 
the  report  of  the  Post  Office  Department 
on  the  bill,  which  is  reproduced  on  page 
10  of  the  committee  report,  that  De¬ 
partment  expressed  the  view  that — 

If  the  law  is  amended  as  proposed  by 
these  bills,  we  believe  it  will  prohibit  the 
Postmaster  General  from  instructing  his 
employees  that  they  may  not  release  to  the 
public  certain  information. 

Does  the  Senator  agree  that  the 
amendment  to  section  161  of  the  Revised 
Statutes  which  would  be  made  by  the 
bill  would  not  prohibit  the  Postmaster 
General,  as  the  head  of  an  executive  de¬ 
partment  and  the  heads  of  other  execu¬ 
tive  departments,  from  prescribing  reg¬ 
ulations  instructing  their  respective  em¬ 
ployees  to  refer  requests  for  certain  in¬ 
formation  to  the  head  of  thes  Depart¬ 
ment  for  decision? 

Mr.  JOHNSTON  of  South  Carolina. 
As  I  understand  the  question,  I  think 
that  what  my  colleague  from  Nebraska 
has  just  asked  about  is  covered  by  what 
was  said  before  concerning  the  effect  of 
the  proposed  amendment  on  the  deci¬ 
sion  in,  Boske  v.  Comingore  and  Touhy 
v.  Ragen.  To  whatever  extent  section 
161  now  authorizes  the  Postmaster  Gen¬ 
eral  or  the  head  of  any  of  the  other  ex¬ 
ecutive  departments  to  prescribe  regula¬ 
tions  instructing  his  employees  to  refer 
requests  for  certain  information  to  him 
for  decision,  such  authority  will  remain 
unchanged  by  the  proposed  amendment. 

Mr.  HRUSKA.  Does  the  Senator 
agree  that  in  the  statement  of  the  pur¬ 
pose  of  the  bill  in  the  committee  report 
the  words  “in  no  way”  are  applicable 
only  to  the  officers  who  are  referred  to 
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in  section  161,  the  head  of  each  execu¬ 
tive  department? 

Mr.  JOHNSTON  of  South  Carolina. 
I  think  I  can  answer  that  question  best 
by  saying  that  the  phrase  “in  no  way” 
is  applicable  to  everyone,  including  the 
head  of  each  executive  department,  who 
attempts  to  cite  section  161  itself  as 
authority  to  withhold  information  or 
limit  the  availability  of  records. 

Mr.  HRUSKA.  However,  if  a  subor- 
dinote  cited  section  161  as  amended,  plus 
a  directive  from  the  head  of  his  Depart¬ 
ment  that  he  refer  requests  for  infor¬ 
mation,  would  that  not  constitute  au¬ 
thority  for  such  subordinate  to  with¬ 
hold? 

Mr.  JOHNSTON  of  South  Carolina. 
Assuming  the  directive  was  a  valid  di¬ 
rective,  promulgated  by  the  head  of  the 
executive  department  under  section  161, 
then  under  the  holding  in  the  Touhy 
against  Ragen  case,  that  directive  would 
constitute  good  authority  for  the  subor¬ 
dinate  to  refer  a  request  for  information 
to  the  department  head. 

Mr.  HRUSKA.  Is  it  not  true  that 
section  161,  either  with  or  without  the 
amendment  in  S.  921,  applies  only  to 
heads  of  the  10  executive  departments — ■ 
in  popular  language,  the  “Cabinet”  de¬ 
partments — and  does  not  apply  to  the 
head  of  any  independent  agency? 

Mr.  JOHNSTON  of  South  Carolina. 
Yes;  my  distinguished  colleague  from 
Nebraska  is  absolutely  correct.  Section 
161  applies  only  to  the  heads  of  the 
executive  departments. 

I  might  say,  on  this  point,  that  the 
Constitutional  Rights  Subcommittee  has 
found  that  despite  the  fact  that  section 
161  by  its  very  terms  applies  only  to  the 
heads  of  the  executive  departments,  sev¬ 
eral  of  the  so-called  independent  agen¬ 
cies  actually  have  cited  it  as  authority 
to  withhold  information.  In  other 
words,  not  only  has  section  161  been  mis- 
cited  for  the  wrong  purpose,  but  it  also 
has  been  miscited  by  the  wrong  persons. 

Mr.  HRUSKA.  There  may  be  a  ques¬ 
tion  as  to  whether  the  amendment,  pro¬ 
viding  that  section  161  does  not  author¬ 
ize  withholding  of  information  from  the 
public  or  limiting  the  availability  of  rec¬ 
ords  to  the  public,  would  permit  the  head 
of  an  executive  department  to  prescribe 
regulations  that  requests  for  official  in¬ 
formation  or  that  official  records  be 
made  available  must  be  presented  dur¬ 
ing  the  regular  hours  of  business  of  that 
department,  to  certain  employees  in  cer¬ 
tain  offices,  and  so  on. 

Does  the  Senator  agree  that  the 
amendment  which  S.  921  would  make 
to  section  161  does  not  prohibit  the  head 
of  an  executive  department  from  pre¬ 
scribing  reasonable  housekeeping  regu¬ 
lations  as  to  the  time,  place,  and  method 
of  presentation  of  any  request  for  infor¬ 
mation  from  the  books,  records,  and 
property  appertaining  to  his  depart¬ 
ment? 

Mr.  JOHNSTON  of  South  Carolina. 
In  general,  I  agree  with  what  the  distin¬ 
guished  Senator  from  Nebraska  has 
said.  It  is  not  contemplated  that  the 
amendments  which  S.  921  would  make 
to  section  161,  would  prevent  the  head 
of  an  executive  department  from  pre¬ 
scribing  reasonable  “housekeeping”  reg¬ 


ulations  as  to  the  time,  place,  and 
method  of  presentation  of  requests  for 
information.  For  example,  at  the  mo¬ 
ment  I  can  visualize  no  reason  why 
under  this  amendment  the  head  of  an 
executive  department  could  not  validly 
issue  a  regulation,  not  inconsistent  with 
law,  setting  forth  that  various  official 
records  were  to  be  available  for  public 
inspection  only  during  the  regular  hours 
of  business  of  that  department.  As  long 
as  the  regulation  was  reasonable  and 
fair  under  the  particular  circumstances, 
I  think  such  a  regulation  would  be  valid 
under  section  161  as  it  is  written  today 
and  as  it  would  be  amended  by  S.  921. 

Mr.  HRUSKA.  In  April  1941  the 
Chairman  of  the  House  Committee  on 
Naval  Affairs  requested  that  this  com¬ 
mittee  be  furnished  with  certain  FBI 
investigative  reports  respecting  indus¬ 
trial  establishments  which  had  naval 
contracts.  In  a  letter  to  the  Committee 
Chairman  Attorney  General  Jackson 
advised  him  that  it  is  the  position  of 
the  Department  of  Justice,  restated  now 
with  the  approval  and  at  the  direction 
of  the  President,  then  Franklin  D. 
Roosevelt,  that  all  investigative  re¬ 
ports  are  confidential  documents  of  the 
executive  branch  and  that  congressional 
or  public  access  thereto  would  not  be  in 
the  public  interest.  This  letter  is  re¬ 
produced  in  40  Opinions  of  Attorneys 
General  45  (1941). 

Does  the  Senator  agree  that  in  the 
absence  of  a  statute  making  such  reports 
confidential  any  authority  of  the  ex¬ 
ecutive  branch  to  withhold  such  reports 
from  congressional  or  public  inspection 
must  be  found  in  the  Constitution? 

Mr.  JOHNSTON  of  South  Carolina. 
The  question  raised  by  the  Senator  from 
Nebraska  is  a  very  interesting  one,  and 
can  best  be  dealt  with  now,  I  suggest,  by 
referring  to  the  committee  report  on  S. 
921. 

On  page  6  of  that  report,  under  the 
heading,  “Will  Not  Affect  Executive  Priv¬ 
ilege,”  it  is  stated: 

In  the  opinion  of  the  committee,  the  en¬ 
actment  of  the  pending  bill  will  in  no  way 
affect,  nor  is  it  intended  to  affect,  what  the 
Attorney  General  describes  as  an  executive 
privilege  to  withhold  information  from  the 
Congress  and  the  public.  To  whatever  ex¬ 
tent  such  an  executive  privilege  exists,  it 
must  be  founded  on  the  principle  of  sepa¬ 
ration  of  powers  under  the  Constitution  and, 
accordingly,  will  not  be  repealed,  amended, 
or  impaired  by  the  proposed  amendment  to 
section  161. 

From  this  language  in  the  committee 
report  it  is  clear  that  the  committee  in 
no  way  deemed  it  necessary  to  pass  on 
the  question  whether  there  exists  an 
executive  privilege  flowing  from  the 
Constitution,  or  to  what  extent  such  a 
privilege  might  exist.  This  question 
actually  is  extraneous  both  to  the  sub¬ 
ject  matter  of  the  report  and  to  our  con¬ 
sideration  of  the  bill.  As  the  present 
Attorney  General  testified  when  he  ap¬ 
peared  before  the  Constitutional  Rights 
Subcommittee  in  connection  with  this 
bill,  and  I  quote  from  page  4  of  the  com¬ 
mittee  report : 

-This  (sec.  161)  is  a  housekeeping  statute, 
which  says  they  keep  the  records,  they  hold 
them  physically.  It  doesn’t  relate  at  all  to 
executive  privilege. 
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In  this  instance,  I  agree  with  the  At¬ 
torney  General.  Neither  section  161  nor 
the  pending  bill  have  any  relation  at  all 
to  any  executive  privilege.  Accordingly, 
I  do  not  think  it  is  necessary  or  appro¬ 
priate  in  our  consideration  of  the  present 
bill  to  attempt  to  answer  the  various 
questions  raised  from  time  to  time  about 
the  so-called  executive  privilege  and 
the  powers  of  the  executive  branch  un¬ 
der  the  Constitution  to  withhold  infor¬ 
mation  from  the  Congress  or  the  public. 
I  think  it  is  sufficient  that  in  the  com¬ 
mittee  report  it  is  stated  unequivocally 
that  the  amendment  to  the  housekeep¬ 
ing  statute  proposed  in  the  pending  bill 
in  no  way  will  impair  any  executive  priv¬ 
ilege  or  executive  order  or  power  flow¬ 
ing  from  the  Constitution. 

Mr.  President,  I  ask  unanimous  con¬ 
sent  to  have  printed  at  this  point  in  the 
Record  a  statement  of  “Position  of  the 
Executive  Department  Regarding  In¬ 
vestigative  Reports,”  dated  April  30, 1941, 
addressed  to  Hon.  Carl  Vinson,  chair¬ 
man,  House  Committee  on  Naval  Affairs, 
and  signed  by  Robert  H.  Jackson,  then 
Attorney  General  of  the  United  States. 

There  being  no  objection,  the  state¬ 
ment  was  ordered  to  be  printed  in  the 
Record,  as  follows: 

Position  of  the  Executive  Department 
Regarding  Investigative  Reports  j 

Jt  is  the  position  of  the  Department  of 
Justice,  restated  now  with  the  approval  and 
at  the  direction  of  the  President,  that  all 
investigative  reports  are  confidential  docu¬ 
ments  of  the  executive  department  and  that 
congressional  or  public  access  thereto  would 
not  be  in  the  public  interest. 

This  accords  with  the  conclusions  reached 
by  a  long  line  of  predecessors  in  the  office  of 
Attorney  General  and  with  the  position  taken 
by  the  President  from  time  to  time  since 
Washington’s  administration;  and  this  dis¬ 
cretion  in  the  executive  branch  has  been  up¬ 
held  and  respected  by  the  Judiciary. 

April  30,  1941. 

Hon.  Carl  Vinson, 

Chairman,  House  Committee  on  Naval 
Affairs. 

My  Dear  Mr.  Vinson;  I  have  your  letter  of 
April  23,  requesting  that  your  committee  be 
furnished  with  all  Federal  Bureau  of  Investi¬ 
gation  reports  since  June  1939,  together  with 
all  future  reports,  memorandums,  and  corre¬ 
spondence  of  the  Federal  Bureau  of  Investi¬ 
gation,  or  the  Department  of  Justice,  in  con¬ 
nection  with  "investigations  made  by  the  De¬ 
partment  of  Justice  arising  out  of  strikes, 
subversive  activities  in  connection  with  labor 
disputes,  or  labor  disturbances  of  any  kind 
in  industrial  establishments  which  have 
naval  contracts,  either  as  prime  contractors 
or  subcontractors.” 

Your  request  to  be  furnished  reports  of  the 
Federal  Bureau  of  Investigation  is  one  of  the 
many  made  by  congressional  committees.  I 
have  on  my  desk  at  this  time  two  other 
such  requests  for  access  to  Federal  Bureau  of 
Investigation  'files.  The  number  of  these  re¬ 
quests  would  alone  make  compliance  imprac¬ 
ticable,  particularly  where  the  requests  are 
of  so  comprehensive  a  character  as  those 
contained  in  your  letter.  In  view  of  the 
increasing  frequency  of  these  requests,  I 
desire  to  restate  our  policy  at  some  length, 
together  with  the  reasons  which  require  it. 

It  is  the  position  of  this  Department,  re¬ 
stated  now  with  the  approval  of  and  at  the 
direction  of  the  President,  that  all  investiga¬ 
tive  reports  are  confidential  documents  of 
the  executive  department  of  the  Govern¬ 
ment,  to  aid  in  the  duty  laid  upon  the  Presi¬ 
dent  by  the  Constitution  to  take  care  that 
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the  laws  be  faithfully  executed,  and  that 
congressional  or  public  access  to  them  would, 
not  be  in  the  public  interest. 

Disclosure  of  the  reports  could  not  do 
otherwise  than  seriously  prejudice  law  en¬ 
forcement.  Counsel  for  a  defendant  or  pros¬ 
pective  defendant,  could  have  no  greater 
help  than  to  know  how  much  or  how  little 
information  the  Government  has,  and  what 
witnesses  or  sources  of  information  it  can 
rely  upon.  This  is  exactly  what  these  reports 
are  intended  to  contain.  *  i 

Disclosure  of  the  reports  at  this  particular 
time  would  also  prejudice  the  national  de¬ 
fense  and  be  of  aid  and  comfort  to  the  very 
subversive  elements  against  which  you  wish 
to  protect  the  country.  For  this  reason  we 
have  made  extraordinary  efforts  to  see  that 
the  results  of  counterespionage  activities 
and  intelligence  activities  of  this  Depart¬ 
ment  involving  those  elements  are  kept 
within  the  fewest  possible  hands.  A  catalog 
of  persons  under  investigation  or  suspicion, 
and  what  we  know  about  them,  would  be  of 
inestimable  service  to  foreign  agencies;  and 
information  which  could  be  so  used  cannot 
be  too  closely  guarded. 

Moreover,  disclosure  of  the  reports  would 
be  of  serious  prejudice  to  the  future  useful¬ 
ness  of  the  Federal  Bureau  of  Investigation. 
As  you  probably  know,  much  of  this  infor¬ 
mation  is  given  in  confidence  and  can  only 
be  obtained  upon  pledge  not  to  disclose  its 
sources.  A  disclosure  of  the  sources  would 
embarrass  informants — sometimes  in  their 
employment,  sometimes  in  their  social  rela¬ 
tions,  and  in  extreme  cases  might  even  en¬ 
danger  their  lives.  We  regard  the  keeping 
of  faith  with  confidential  informants  as  an 
indispensable  condition  of  future  efficiency. 

Disclosure  of  information  contained  in 
the  reports  might  also  be  the  grossest  kind 
of  injustice  to  innocent  individuals.  In¬ 
vestigative  reports  include  leads  and  sus¬ 
picions,  and  sometimes  even  the  statements 
of  malicious  or  misinformed  people.  Even 
though  later  and  more  complete  reports  ex¬ 
onerate  the  individuals,  the  use  of  particu¬ 
lar  or  selected  reports  might  constitute  the 
grossest  injustice,  and  we  all  know  that  a 
correction  never  catches  up  with  an  ac¬ 
cusation. 

In  concluding  that  the  public  interest 
does  not  permit  general  access  to  Federal 
Bureau  of'Tnvestigation  reports  for  infor¬ 
mation  by  the  many  congressional  commit¬ 
tees  who  from  time  to  time  ask  ii*  I  am 
following  the  conclusions  reached  by  a  long 
line  of  distinguished  predecessors  in  this 
office  who  have  uniformly  taken  the  same 
view.  Examples  of  this  are  to  be  found  in 
the  following  letters,  among  others: 

Letter  of  Attorney  General  Knox  to  the 
Speaker  of  the  House,  dated  April  27,  1904, 
declining  to  comply  with  a  resolution  of  the 
House  requesting  the  Attorney  General  to 
furnish  the  House  with  all  papers  and  docu¬ 
ments  and  other  information  concerning 
the  investigation  of  the  Northern  Securities 
case. 

Letter  of  Attorney  General  Bonaparte  to 
the  Speaker  of  the  House,  dated  April  13, 
1908,  declining  to  comply  with  a  resolution 
of  the  House  requesting  the  Attorney  Gen¬ 
eral  to  furnish  to  the  House  information 
concerning  the  investigation  of  certain  cor¬ 
porations  engaged  in  the  manufacture  of 
wood  pulp  or  print  paper. 

Letter  of  Attorney  General  Wickersham 
to  the  Speaker  of  the  House,  dated  March 
18,  1912,  declining  to  comply  with  a  reso¬ 
lution  of  the  House  directing  the  Attorney 
General  to  furnish  to  the  House  informa¬ 
tion  concerning  an  investigation  of  the 
smelter  trust. 

Letter  of  Attorney  General  McReynolds 
to  the  Secretary  to  the  President,  dated 
August  28,  1914,  stating  that  it  would  be 
incompatible  with  the  public  interest  to 
send  to  the  Senate  in  response  to  its  reso¬ 


lution,  reports  made  to  the  Attorney  Gen¬ 
eral  by  his  associates  regarding  violations 
of  law  by  the  Standard  Oil  Co. 

Letter  of  Attorney  General,  Gregory  to  the 
President  of  the  Senate,  damd  February  23, 
1915,  declining  to  comply  with  a  resolution 
of  the  Senate  requesting  the  Attorney  Gen¬ 
eral  to  report  to  the  Senate  his  findings  and 
conclusions  in  the  investigation  of  the  smelt¬ 
ing  industry. 

Letter  of  Attorney  General  Sargent  to  the 
chairman  of  the  House  Judiciary  Committee, 
dated  June  8,  1926,  declining  to  comply  with 
his  request  to  turn  over  to  the  committee  all 
papers  in  the  files  of  the  Department  relating 
to  the  merger  of  certain  oil  companies. 

"In  taking  this  position  my  predecessors  in 
this  office  have  followed  eminent  examples. 

Since  the  beginning  of  the  Government  the 
executive  branch  has  from  time  to  time  been 
confronted  with  the  unpleasant  duty  of  de¬ 
clining  to  furnish  to  the  Congress  and  to  the 
courts  information  which  it  has  acquired  and 
which  is  necessary  to  it  in  the  administration 
of  statutes.  As  early  as  1796  the  House  of 
Representatives  requested  President  Wash¬ 
ington  to  lay  before  the  House  a  copy  of  the 
instructions  to  ministers  of  the  United 
States  who  negotiated  a  treaty  with  Great 
Britain,  together  with  the  correspondence 
and  other  documents  relating  to  that 
treaty.  In  declining  to  comply  with  the  re¬ 
quest,  President  Washington  said; 

“As  it  is  essential  to  the  due  administration 
of  the  Government  that  the  boundaries  fixed 
by  the  Constitution  between  the  different  de¬ 
partments  should  be  preserved,  a  just  regard 
to  the  Constitution  and  to  the  duty  of  my 
office  *  *  *  forbids  a  compliance  with  your 
request.”  (See  •  Richardson,  Messages  and 
Papers  of  the  Presidents,  v.  1,  pp.  194,  196.) 

In  1825  the  House  of  Representatives  re¬ 
quested  President  Monroe  to  transmit  cer¬ 
tain  documents  relating  to  the  conduct  of 
the  officers  of  the  Navy  of  the  United  States 
on  the  Pacific  Ocean,  and  of  other  public 
agents  in  South  America.  In  his  reply.  Presi¬ 
dent  Monroe  refused  to  comply  with  the  re¬ 
quest,  stating  that  to  do  so  might  subject 
individuals  to  unjust  criticism;  that  the  indi¬ 
viduals  involved  should  not  be  censured 
without  just  cause,  which  could  not  be  ascer¬ 
tained  until  after  a  thorough  and  impartial 
investigation  of  their  conduct;  and  that  un¬ 
der  those  circumstances  it  was  thought  that 
communication  of  the  documents'  would  not 
comport  with  the  public  interest  nor  with 
what  was  due  to  the  parties  concerned.  (See 
Richardson,  Messages  and  Papers  of  the  Pres¬ 
idents,  v.  2,  p.  278.) 

In  1833,  the  Senate  requested  President 
Jackson  to  communicate  to  that  body  a  copy 
of  a  paper  purporting  to  have  been  read  by 
him  to  the  heads  of  the  executive  depart¬ 
ments,  dated  September  18,  1833,  relating  to 
the  removal  of  the  deposits  of  the  public 
money  from  the  Bank  of  the  United  States. 
President  Jackson  declined.  (See  Richard¬ 
son,  Messages  and  Papers  of  the  Presidents,  v. 
3,  p.  36.) 

In  1835  the  Senate  passed  a  resolution  re¬ 
questing  President  Jackson  to  communicate 
copies  of  the  charges,  if  any,  which  might 
have  been  made  to  him  against  the  official 
conduct  of  Gideon  Fitz,  late  surveyor  gen¬ 
eral  south  of  the  State  of  Tennessee,  which 
caused  his  removal  from  office.  In  reply 
President  Jackson  again  declined  to  comply. 
(See  Richardson,  Messages  and  Papers  of  the 
Presidents,  v.  3,  pp.  132,  133.) 

This  discretion  in  the  executive  branch  has 
been  upheld  and  respected  by  the  judiciary. 
The  courts  have  repeatedly  held  that  “they 
will  not  and  cannot  require  the  executive  to 
produce  such  papers  when  in  the  opinion  of 
the  executive  their  production  is  contrary  to 
the  public  interests.  The  courts  have  also 
held  that  the  question  whether  the  produc¬ 
tion  of  the  papers  would  be  against  the  pub¬ 
lic  interest  is  one  for  the  executive  and  not 


for  the  courts  to  determine.  Marbury  v. 
Madison  (1  Cranch  137,  169);  Totten  v. 
United  States  (92  U.  S.  105);  Kilbourn  v. 
Thompson  (103  U.  S.  168,  190);  Vogel  v. 
Gruaz  (110  U.  S.  311);  In  re  Quarles  and 
Butler  (158  U.  S.  532);  Bosk  v.  Comingore 
(177  U.  S.  459) ;  In  re  Huttman  (70  Fed.  699); 
In  re  Lamberton  (124  Fed.  466) ;  In  re  Valecia 
Condensed  Milk  Co.  (240  Fed.  310) ;  Elrod  v. 
Moss  (278  Fed.  123);  Arnstein  v.  United 
States  (296  Fed.  946);  Gray  v.  Pentland  (2 
Sergeant  &  Rawle’s  (Pa.),  23,  28;  Thompson 
v.  German  Valley  R.  Co.  (22  N.  J.  Equity  111); 
Worthington  v.  Scribner  (109  Mass.  487); 
Appeal  of  Hartranft  (85  Pa.  433,  445;  2  Burr 
Trials,  533-536;  see  also  25  Op.  A.  G.  326). 

In  Kilbourn  v.  Thompson,  supra,  the  Court 
said; 

“It  is  believed  to  be  one  of  the  chief  merits 
of  the  American  system  of  written  constitu¬ 
tional  law,  that  all  the  powers  intrusted  to 
government,  whether  State  or  national,  are 
divided  into  the  three  grand  departments, 
the  executive,  the  legislative,  and  the  judi¬ 
cial.  That  the  functions  appropriate  to  each 
of  these  branches  of  Government  shall  be 
vested  in  a  separate  body  of  public  servants, 
and  that  the  perfection  of  the  system  re¬ 
quires  that  the  lines  which  separate  and 
divide  these  departments  shall  be  broadly 
and  clearly  defined.  It  is  also  essential  to 
the  successful  working  of  this  system  that 
the  persons  intrusted  with  power  in  any  one 
of  these  branches  shall  not  be  permitted  to 
encroach  upon  the  powers  confided  to  the 
others,  but  that  each  shall  by  the  law  of  its 
creation  be  limited  to  the  exercise  of  the 
powers  appropriate  to  its  own  department 
and  no  other.” 

In  Appeal  of  Hartranft,  supra,  the  Court 
said: 

“We  had  better  at  the  outstart  recognize 
the  fact,  that  the  executive  department  is 
a  coordinate  branch  of  the  Government,  with 
power  to  judge  what  should  or  should  not 
be  done,  within  its  own  department,  and 
what  of  its  own  doings  and  communications 
should  or  should  not  be  kept  secret,  and  that 
with  it,  in  the  exercise  of  these  constitu¬ 
tional  powers,  the  courts  have  no  more  right 
to  interfere,  than  has  the  executive,  under 
like  conditions,  to  interfere  with  the  courts.” 

The  information  here  involved  was  col¬ 
lected,  and  is  chiefly  valuable,  for  use  by  the 
executive  branch  of  the  Government  in  the 
execution  of  the  laws.  It  can  be  of  little, 
if  any,  value  in  conection  with  the  framing 
of  legislation  or  the  performance  of  any  other 
constitutional  duty  of  the  Congress.  We  do 
not  undertake  to  investigate  strikes  as  to 
their  justification  or  the  lack  of  it,  but  con¬ 
fine  investigation  to  alleged  violations  of 
law,  including  of  course  violation  of  statutes 
designed  to  suppress  subversive  activity,  and 
to  general  intelligence  to  guide  executive 
policy.  Certainly,  the  evil  which  would  nec¬ 
essarily  flow  from  its  untimely  publication 
would  far  outweigh  any  posible  good. 

I  am  not  unmindful  of  your  conditional 
suggestion  that  your  counsel  will  keep  this 
information  inviolate  until  such  time  as 
the  committee  determines  its  disposition.  I 
have  no  doubt  that  this  pledge  would  be  kept 
and  that  you  would  weigh  every  considera¬ 
tion  before  making  any  matter  public.  Un¬ 
fortunately,  however,  a  policy  cannot  be 
made  anew  because  of  personal  confidence  of 
the  Attorney  General  in  the  integrity  and 
good  faith  of  a  particular  committee  chair¬ 
man.  We  cannot  be  put  in  the  position  of 
discriminating  between  committees  or  of  at¬ 
tempting  to  judge  between  them,  and  their 
individual  members,  each  of  whom  has  ac¬ 
cess  to  information  once  placed  in  the  hands 
of  the  committee. 

Of  course,  where  the  public  interest  has 
semed  to  justify  it,  information  as  to  par¬ 
ticular  situations  has  been  supplied  to  con¬ 
gressional  committees  by  me  and  by  former 
Attorneys  General.  For  example,  I  have 
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taken  the  position  that  committees  called 
upon  to  pass  on  the  confirmation  of  persons 
recommended  for  appointment  by  the  At¬ 
torney  General  would  be  afforded  confiden¬ 
tial  access  to  any  information  that  we  have— 
because  no  candidate’s  name  is  submitted 
without  his  knowledge  and  the  Department 
does  not  intend  to  submit  the  name  of  any 
person  whose  entire  history  will  not  stand 
light.  By  way  of  further  illustration,  I  may 
mention  that  pertinent  information  would 
be  supplied  in  impeachment  proceedings, 
usually  instituted  at  the  suggestion  of  the 
Department  and  for  the  good  of  the  adminis¬ 
tration  of  justice. 

It  is  for  the  reasons  given  that  I  feel  it 
my  duty  to  decline  your  request,  believing 
that  in  them  you  will  find  justification  for 
my  refusal. 

Respectfully, 

Robert  H.  Jackson. 

Mr.  DIRKSEN  subsequently  said:  Mr. 
President,  the  distinguished  Senator 
from  Maine  [Mr.  Payne  1,  has  always 
manifested  an  abiding  and  scholarly  in¬ 
terest  in  freedom  of  information.  The 
Senate  has  passed  House  bill  2767,  a 
companion  bill  to  S.  921.  Our  colleague 
from  Maine  is  unavoidably  detained  to¬ 
day.  Therefore  I  ask  unanimous  consent 
that,  following  the  consideration  of  S. 
921  and  prior  to  the  passage  of  the 
House  bill,  there  be  printed  in  the  Rec¬ 
ord  a  brief  statement  by  the  Senator 
from  Maine. 

There  being  no  objection,  the  state¬ 
ment  was  ordered  to  be  printed  in  the 
Record,  as  follows: 

Statement  by  Senator  Payne 

The  statement  has  been  made  that  human 
beings  do  not  instinctively  desire  to  live 
in  a  society  where  the  basic  freedoms  pre¬ 
vail.  Even  sophisticated  men  take  pleasure 
in  marching  in  a  procession  which  keeps 
perfect  step  with  everyone  acting  in  unison. 
It  has  only  been  through  many  centuries 
of  bitter  experience  resulting  from  the  dis¬ 
tasteful  effects  of  intolerance  that  men  have 
learned  they  must  master  such  impulses 
and  adopt  the  opposite  p’olicy  of  giving  a 
very  wide  latitude  for  the  expression  of 
diverse  statements  of  fact  and  belief.  By 
so  doing,  it  was  learned  that  human  beings 
would  lead  happier,  richer  lives  and  the 
society  which  they  composed  would  follow 
wiser  and  more  fruitful  courses. 

The  roots  of  freedom  of  the  press  indeed 
are  very  deep.  As  early  as  the  17th  century 
in  England  when  books  were  being  printed 
in  greater  numbers  and  the  Parliament  of 
Puritans  reestablished  censorship,  John  Mil- 
ton,  in  1644  published  with  no  license,  Aero- 
pagitica:  A  Speech  for  the  Liberty  of  Un¬ 
licensed  Printing,  to  the  Parliament  of  Eng¬ 
land.  The  main  theme  of  this  publication 
was — “as  good  almost  kill  a  man  as  kill  a  good 
book.”  “Give  me,”  cried  Milton,  “the  liberty 
to  know,  to  utter,  and  to  argue  freely  ac¬ 
cording  to  conscience,  above  all  other  lib¬ 
erties.” 

Likewise,  as  we  all  know,  American  col¬ 
onists  had  done  much  thinking  concerning 
freedom  of  the  press  long  before  the  first 
article  of  the  Bill  of  Rights  was  laid  down  as 
an  inflexible  mandate  in  1791.  As  a  matter 
of  fact  it  was  the  suppression  of  such  lib¬ 
erties  by  the  English  Crown  within  the 
colonies  that  played  no  small  part  in  bring¬ 
ing  about  the  rebellion  which  was  climaxed 
by  the  open  hostilities  of  the  Revolutionary 
War.  Freedom  of  expression  was  a  basic 
requirement  for  a  society  made  up  of  so 
many  diverse  elements.  The  colonists' 
backgrounds  were  as  varied  as  the  number 
of  countries  which  they  represented.  In 
order  to  unite  in  any  body  politic  and  pur¬ 
sue  a  common  purpose,  it  was  necessary  to 


foster  the  unrestricted  freedom  of  expres¬ 
sion. 

The  drafters  of  the  Constitution  of  the 
new  Nation  thought  the  idea  of  freedom 
was  too  obvious  even  to  be  mentioned  ex¬ 
plicitly.  When  seeking  to  get  the  document 
ratified,  however,  men  everywhere  said,  “Yes, 
we’ll  join,  but  be  plainer  about  our  liberty,” 
and  the  price  of  ratification  was  the  guar¬ 
antee  of  freedoms  safe  from  congressional 
interference. 

For  this  reason,  the  first  amendment  was 
written.  It  said:  “Congress  shall  make 
no  law  respecting  an  establishment  of  re¬ 
ligion,  or  prohibiting  the  free  exercise 
thereof:  or  abridging  the  freedom  of  speech 
or  of  the  press;  or  the  right  of  people  peace- 
full  yto  assemble  and  to  petition  the  Gov¬ 
ernment  for  a  redress  of  grievance.”  Since 
that  time  this  amendment  has  protected  all 
Americans  and  safeguarded  their  rights. 
But,  surprisingly  enough,  it  has  not  been 
immune  to  occasional  serious  challenges 
which,  if  not  met,  could  have  greatly  weak¬ 
ened  American  freedom. 

The  year  1798,  for  example,  witnessed  the 
passing  of  the  Alien  and  Sedition  Acts.  The 
acts  were  passed  by  Congress  to  silence  de¬ 
rogatory  criticism  of  the  Government  and 
strengthen  the  hand  of  Government  in  an 
impending  war  with  France.  The  Sedition 
Act  was  thoroughly  denounced  by  Jeffer¬ 
son  as  contrary  to  the  first  amendment.  He 
had  voiced  his  feelings  earlier  in  a  letter 
stating,  “Our  liberty  depends  on  the  free¬ 
dom  of  the  press,  and  that  cannot  be  limited 
without  being  lost.”  The  Alien  and  Sedi¬ 
tion  Acts  became  a  partisan  issue  and  gave 
the  election  of  1800  to  Jefferson. 

Another  example  of  serious  challenge  oc¬ 
curred  in  December  1835,  when  President 
Andrew  Jackson  recommended  to  Congress 
that  legislation  be  enacted  to  prevent  the 
circulation  of  incendiary  publications  in  the 
Southern  States.  “The  pamphlets  were 
being  circulated  through  the  mails  attempt¬ 
ing  to  incite  the  slaves  to  insurrection,  and 
to  produce  a  servile  war,”  he  said. 

John  C.  Calhoun,  reporting  in  behalf  of 
the  “Select  Committee”  of  the  Senate,  pre¬ 
sented  a  report  which  stated:  "*  *  *  they 
(the  committee)  have  been  constrained  to 
adopt  the  position  that  Congress  has  not  the 
power  to  pass  such  a  law;  that  it  would  be  a 
violation  of  one  of  the  most  sacred  pro¬ 
visions  of  the  Constitution,  and  subversive  of 
reserved  powers  essential  to  the  preservation 
of  the  domestic  institutions  of  the  slave¬ 
holding  States,  and,  with  them,  their  peace 
and  security  *  *  *  ” 

Some  of  the  most  critical  challenges  to 
freedom  of  the  press  have  occurred  during 
wars.  In  periods  of  wartime,  the  Federal 
Government  has  often  seen  fit  to  limit  the 
freedom  of  the  press.  The  policy  of  our 
Government  has  never  been  to  abolish  free¬ 
dom  of  the  press  but  it  has  placed  a  num¬ 
ber  of  restrictions  on  it.  The  limitations 
that  have  been  placed  on  the  press  while 
this  country  has  been  involved  in  war  have 
been  for  the  purpose  of  forbidding  the  cir¬ 
culation  of  false  reports  or  statements 
which  would  (1)  interfere  with  the  success¬ 
ful  prosecution  of  the  war,  (2)  cause  in¬ 
subordination  or  disloyalty  in  the-  Armed 
Forces,  (3)  obstruct  recruiting  of  enlistment, 
or  (4)  degrade  the  form  of  Government  of 
the  United  States  and  the  Constitution. 

It  is  noteworthy,  however,'  that  during 
World  War  II  far  less  restriction  was  placed 
upon  freedom  of  speech  and  press  than  had 
seemed  necessary  in  earlier  and  lesser  strug¬ 
gles.  This  was  a  remarkable  achievement 
for  a  democratic  nation  to  accomplish  when 
the  entire  nation  was  actively  engaged  in  a 
total  war  effort. 

The  history  of  the  first  amendment  has 
also  been  one  of  various  interpretations. 
Zechariah  Chafee,  Jr.,  in  his  book  entitled, 
“Freedom  of  Speech  and  Press,”  likens  the  ex- 
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tent  of  the  freedom  granted  by  the  first 
amendment  to  the  weights  at  two  ends  of  the 
scales.  At  one  end,  the  .current  estimate  of 
the  values  proclaimed  by  the  first  amend¬ 
ment.  At  the  other  end,  the  current  esti¬ 
mate  of  dangers  from  particular  ideas  to 
which  a  substantial  portion  of  the  com¬ 
munity  objects.  A  review  of  the  first  amend¬ 
ment  reveals  that  the  scales  have  tipped  in 
opposite  directions  during  various  periods  in 
our  history.  Many  laws  have  been  passed 
by  Congress  restricting  the  freedom  granted 
by  the  first  amendment  during  periods 
when  public  opinion  made  serious  enough 
objection  to  what  then  seemed  a  national 
peril  to  give  necessary  support  for  the  pass¬ 
ing  of  such  legislation.  It  usually  followed 
that  after  the  immediate  threat  had  passed 
and  the  Supreme  Court  had  declared  the 
act  unconstitutional,  the  threat  for  which 
the  legislation  was  enacted  had  subsided. 

Within  the  past  year,  bills  have  been  in¬ 
troduced  in  both  Houses  of  Congress  which 
provide  for  an  amendment  to  section  161 
of  the  Revised  Statutes  of  the  United  States 
(5  U.  S.  C.  22).  The  amendment  states: 
“This  section  does  not  authorize  withhold¬ 
ing  information  from  the  public  or  limiting 
the  availability  of  records  to  the  public.” 
We  have  before  us  here  today  S.  921,  which 
is  the  Senate’s  version  of  this  amendment. 
Here  again  we  have  an  opportunity  to  im¬ 
plement  the  first  amendment,  and  urge 
passage  of  S.  921  as  an  important  step  in  our 
efforts  to  preserve  freedom  of  speech. 

The  original  statute  of  1789  authorized 
department  heads  to  make  regulations  for 
the  custody,  use,  and  preservation  of  rec¬ 
ords.  This  statute  has  been  seized  upon  in 
late  years  by  department  heads  and  other 
Government  officials  to  withhold  almost  any 
information  they  did  not  want  the  Ameri¬ 
can  taxpayers  to  have.  Often  such  infor¬ 
mation  was  withheld  for  no  apparent  rea¬ 
son.  If  this  legislation  is  acted  upon  fav¬ 
orably  by  the  Congress,  it  will  be  a  step 
forward  in  making  unclassified  information 
available  to  the  press,  and  through  the  press, 
to  the  American  public.  It  is  vital,  therefore, 
that  we  in  the  Senate  pass  S.  921  and  end 
this  practice.  It  would  represent  another 
milestone  in  our  efforts  to  preserve  our 
precious  right  of  freedom  of  the  press. 

The  true  vein  of  thought  which  under¬ 
girds  the  basic  philosophy  of  American 
democracy  which  the  first  amendment 
guarantees  was  well  stated  by  Justice  Holmes 
in  his  famous  dissent  in  the  Abrams  case 
when  he  said  in  part:  “The  best  test  of 
truth  is  the  power  of  the  thought  to  get* 
itself  accepted  in  the  competition  of  the 
market,  and  that  truth  is  the  only  ground 
upon  which  their  (the  people’s)  wishes 
safely  can  be  carried  out.  That  at  any  rate 
is  the  theory  of  our  Constitution.  It  is  an 
experiment,  as  all  life  is  an  experiment.” 

Mr.  PROXMIRE.  Mr.  President,  as 
coauthor,  along  with  the  distinguished 
senior  Senator  from  Missouri  [Mr.  Hen¬ 
nings!,  of  Senate  bill  921,  the  freedom 
of  information  bill,  I  may  say  that  it 
strike  a  blow  against  secrecy  in  Gov¬ 
ernment.  This  bill  would  help  provide 
the  essential  fuel  of  democracy — public 
information. 

I  understand  House  bill  2767  has  been 
substituted  for  Senate  bill  941,  but  the 
two  are  companion  bills. 

As  has  been  said,  “A  man’s  judgment 
is  no  better  than  his  information.”  The 
same  is  true  of  a  nation,  and  the  men 
through  whom  it  governs  itself.  With¬ 
out  information,  judgment  is  distorted. 
The  proposition  with  which  we  must 
begin  is  that  there  ought  to  be  a  com¬ 
pletely  free  flow  of  information  about 
the  public’s  business.  Any  obstacle  to 
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that  free  flow  must  be  justified  on  its 
merits,  and  the  justification  submitted 
to  the  most  rigorous  and  jealous  scru¬ 
tiny.  \ 

This  bill  removes  a  spurious  and  in¬ 
defensible  justification  for  withholding 
information.  At  least  seven  executive 
departments  have  withheld  information, 
not  only  from  the  public  but  from  Con¬ 
gress,  under  alleged  authority  found  in 
section  161  of  the  Revised  Statutes  in 
a  provision  intended  by  Congress  only 
to  give  them  the  necessary  housekeep¬ 
ing  powers  over  their  records  and  papers 
and  properties. 

There  is  not  one  scintilla  of  evidence 
to  support  the  notion  that  Congress  ever 
meant  the  housekeeping  provision  to  be 
used  that  way. 

The  Attorney  General  has  said  that 
when  an  executive  agency  uses  its  house¬ 
keeping  authority  that  way  it  is  inter¬ 
preting  the  law  wrong.  The  Attorney 
General  is  right,  but  perhaps  the  agen¬ 
cies  did  not  hear  him.  In  any  event, 
it  is  a  statute  that  is  being  misconstrued 
so  Congress  ought  to  spell  out  what  it 
means. 

More  than  that,  we  should  not  let 
pass  an  opportunity  to  strike  a  blow 
for  freedom  of  information.  How  can 
the  people  control  their  government, 
unless  they  know  what  their  govern¬ 
ment  does?  It  is  hard  enough  for  peo¬ 
ple  to  know  when  they  have  full  access 
to  the  facts,  because  the  facts  become 
every  day  more  numerous  and  more  dif¬ 
ficult  to  understand.  It  must  be  ad¬ 
mitted,  too,  that  there  is  some  informa¬ 
tion  which  must  be  withheld  on  grounds 
of  national  security.  How  unconscion¬ 
able  it  is,  then,  to  find  excuses  for 
secrecy  where  they  were  never  meant 
to  exist. 

What  happens  when  full  and  accurate 
information  is  denied  the  public?*  Par¬ 
tial  and  inaccurate  information  leaSs  out 
the  back  door.  This  is  the  second  rea¬ 
son  full  disclosure  is  the  best  rule.  It 
is  no  mere  happenstance  that  the  most 
scandalous  journal  of  our  day  was  titled 
“Confidential.” 

I  am  well  aware  that  passing  this  bill 
will  not  assure  a  free  flow  of  informa¬ 
tion  from  executive  agencies  about  the 
public’s  business.  There  is  still .  the 
enormous,  amorphous  obstacle  which 
the  Attorney  General  calls  executive 
privilege.  It  is  safe  to  bet  that  the 
agencies  can  make  locks  faster  than  the 
Congress  can  make  keys.  But  passing 
this  bill  will  serve  the  very  good  pur¬ 
pose  of  making  clear  that  Congress  has 
not  meant,  and  does  not  mean,  to  pro¬ 
vide  the  justification  for  secrecy  in  the 
conduct  of  government. 

Mr.  JOHNSON  of  Texas.  Mr.  Pres¬ 
ident,  the  bill  we  are  now  considering  is 
S.  921  which  was  reported  favorably  by 
the  Committee  on  the  Judiciary  on  May 
21,  1958.  In  view  of  tho,  fact  that  on 
April  16,  1958,  the  House  of  Represent¬ 
atives  passed  and  sent  to  the  Senate 
H.  R.  2767,  which  is  identical  in  lan¬ 
guage  to  S.  921  and  which  is  now  pend¬ 
ing  before  the  Committee  on  the  Ju¬ 
diciary,  I  ask  unanimous  consent  that 
the  Committee  on  the  Judiciary  be  dis¬ 
charged  from  the  further  consideration 
of  H.  R.  2767  and  that  the  Senate  pro¬ 


ceed  to  its  consideration.  This  pro¬ 
cedure  should  greatly  facilitate  our  con¬ 
sideration  and  disposition  of  this  leg¬ 
islation  in  an  orderly  fashion. 

The  PRESIDING  OFFICER.  The 
House  bill  will  be  stated  by  title  for  the 
information  of  the  Senate. 

The  Legislative  Clerk.  A  bill  (H.  R. 
2767)  to  amend  section  161  of  the  Re¬ 
vised  Statutes  with  respect  to  the  au¬ 
thority  of  Federal  officers  and  agencies 
to  withhold  information  and  limit  the 
availability  of  records. 

The  PRESIDING  OFFICER.  Is  there 
objection  to  the  request  of  the  Senator 
from  Texas? 

There  being  no  objection,  the  Senate 
proceeded  to  consider  the  bill. 

The  PRESIDING  OFFICER.  The  bill 
is  open  -to  amendment.  If  there  be  no 
amendment  to  be  proposed,  the  question 
is  on  the  third  reading  and  passage  of 
the  bill. 

The  bill  (H.  R.  2767)  was  read  the 
third  time,  and  passed. 

The  PRESIDING  OFFICER.  With¬ 
out  objection,  Senate  bill  921  is  indefi¬ 
nite!^  postponed. 

Mr.  JOHNSON  of  Texas.  Mr.  Presi¬ 
dent,  I  move  to  reconsider  the  vote  by 
which  H.  R.  2767  was  passed. 

Mr.  JOHNSTON  of  South  Carolina.  I 
move  to  lay  that  motion  on  the  table. 

The  motion  to  lay  on  the  table  was 
agreed  to. 


IENDMENT  OF  CIVIL  SERVICE 
RETIREMENT  ACT 

Mr.NJOHNSON  of  Texas.  Mr.  Presi¬ 
dent,  while  the.  Senator  from  South; 
Carolina  tMr.  Johnston]  is  on  the  fiodiv 
if  he  will  submit  a  brief  explanation  /f 
Calendar  n\  1459,  House  bill  46a0, 
then  the  Senator  from  Delaware  i/Mr. 
Williams]  wishes  to  ask  some  questions. 

I  hope  the  Senace  will  act  promptly  on 
the  bill ;  and  then  itNcan  proceed  Yo  con¬ 
sider  the  motion  of  tnfc  Senator  f/om  In¬ 
diana  [Mr.  Jenner]  forvthe  reconsidera¬ 
tion  of  the  vote  by  winch  tlse  Senate 
agreed  to  Senate  Concurrent/Resolution 
109,  a  concurrent  resolutionCto  express 
the  sense  of  the  Congress  </n  ihe  estab¬ 
lishment  of  the  United  Naitions'Force. 

Mr.  President,  I  move  mat  the  iBenate 
proceed  to  the  considera/ion  of  Calendar 
No.  1459,  House  bill  46/0. 

The  PRESIDING /OFFICER  (] 
Goldwater  in  the  chair).  The  bill  will 
be  stated  by  title,  fqr  the  information  of 
the  Senate. 

The  Legislativ/Clerk.  A  bill  (H.  R. 
4640)  to  amend  tni  Civil  Service  Retire¬ 
ment  Act  with  respect  to  payments  from 
voluntary  contributions  accounts. 

The  PRESIDING  OFFICER.  The 
question  is  on  agreeing  to  the  motion  of 
the  Senatoir  from  Texas. 

The  motion  was  agreed  to;  and  the 
Senate  proceeded  to  consider  the  bill 
(HI  R.  4/40)  to  amend  the  Civil  Service 
Retirement  Act  with  respect  to  payments 
from  Voluntary  contributions  benefits, 
whic n  had  been  reported  from  the  Com¬ 
mittee  on  Post  Office  and  Civil  Service 
with  amendments. 

Ir.  JOHNSTON  of  South  Carolina. 
Ir.  President,  I  move  that  the  bill  be 
imended  by  striking  out,  on  page  2,  the 


committee  amendment  beginning  in  ling 
7  and  ending  on  page  8,  in  line  7. 

The  PRESIDING  OFFICER.  The  mo¬ 
tion  will  be  stated. 

Mr.  JOHNSTON  of  South  Carolina. 
Mr.  President,  after  that  motion  is  agreed 
to,  the  bill  will  then  relate  only/to  the 
subject  contained  in  the  bill  as  / passed 
the  House. 

Mr.  WILLIAMS.  Mr.  President,  I 
should  like  to  have  the  motion  of  the 
Senator  from  South  Carolin/  stated. 

The  PRESIDING  OFFICER.  The  mo¬ 
tion  will  be  stated. 

The  Legislative  Cleri/  It  is  moved 
to  strike  from  the  bill/  the  committee 
amendment  beginning  An  line  7  on  page 
2  and  ending  in  line  h  on  page  8,  pro¬ 
posing  to  insert  a  ne\ysection,  designated 
as  section  3. 

Mr.  WILLIAMS/  Mr.  President,  will 
the  Senator  from /South  Carolina  yield? 

Mr.  JOHNSTON  of  South  Carolina. 
I  yield. 

Mr.  WILLiyuClS.  As  I  understand  the 
motion  of  the/Senator  from  South  Caro¬ 
lina,  it  is  to  /strike  from  the  bill  the  en¬ 
tire  comm/tee  amendment  which  we 
debated  ir/  the  Senate  approximately  1 
month  and  a  half  ago  and  which  amend¬ 
ment  I  /ad  so  vigorously  opposed,  it  is 
the  committee  amendment  which  deals 
with  t/e  retirement  benefits  of  Members 
of  Congress  and  congressional  employ- 
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It.  JOHNSTON  of  South  Carolina. 
That  is  correct,  to  a  certain  extent. 

'Mr.  WILLIAMS.  To  what  extent  is 
not  correct? 

Mr,  JOHNSTON  of  South  Carolina. 
Mr.  President,  the  language  being  re¬ 
moved  was  discussed  on  the  floor  of  the 
Senate  some  time  ago. 

Mr.  WILLIAMS.  To  what  extent  is 
my  statement  not  correct?  I  want  this 
record  clear. 

The  motion  of  the  Senator  from  South 
Carolina  would  strike  from  the  bill  the 
entire  committee  amendment,  beginning 
on  line  7,  on  page  2,  and  ending  on  page 
8,  in  line  7 — in  other  words,  you  are 
striking  out  all  the  rest  of  the  bill  as 
reported  by  the  committee. 

Mr.  JOHNSTON  of  South  Carolina. 
That  is  correct. 

Mr.  WILLIAMS.  That  is  the  Senate 
committee  amendment  which  proposed 
the  inclusion  of  the  language  dealing 
•with  the  retirement  benefits  of  Members 
of  Congress  and  congressional  employ¬ 
ees.  It  is  my  understanding  that  the 
p'snding  motion  of  the  Senator  from 
South  Carolina  would  strike  from  the 
bill  \he  entire  committee  amendment 
whiclrwas  the  subject  of  the  debate  on 
the  former  occasion.  Is  that  correct? 

Mr.  JOHNSTON  of  South  Carolina. 
That  is  true 

Mr.  WILLi^MS.  If  the  motion  of  the 
Senator  from  South  Carolina  is  agreed 
to,  the  bill  will  iaot  contain  any  provi¬ 
sion  in  regard  to  the  retirement  of  Mem¬ 
bers  of  Congress  o\  congressional  em¬ 
ployees;  and  the  onljNportion  of  the  bill 
which  then  will  remain\will  be  the  lan¬ 
guage  which  was  contaiHed  in  the  bill 
when  it  was  passed  by'the  House  of  Rep¬ 
resentatives;  and  that  lang\mge  which 
was  contained  in  the  bill  wnqn  it  was 
passed  by  the  House  of  Representatives 
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ohly  gives  the  employees  who  are  leav- 
ing^the  Government  service  the  right  to 
witralraw  their  contributions  in  lieu  of 
accepting  retirement  benefits.  Is  that 
correct a 

Mr.  JOHNSTON  of  South  Carolina. 
That  is  correct. 

Mr.  WILL3A.MS.  To  the  extent  that 
the  bill  as  passed  by  the  House  of  Rep¬ 
resentatives  provided  that  any  employee 
could  withdraw  jais  contributions  on  a 
voluntary  basis  in\lieu  of  claiming  re¬ 
tirement  credit,  there  has  never,  been 
any  dispute  about  that  proposal  nor  any 
objection  to  it.  I  stated  that  clearly  at 
the  time  that  I  took  exception  to  the 
Senate  committee  amendment  which  be¬ 
gins  in  line  7,  on  page  2,  and  ends  in 
line  7,  on  page  8. 

I  had  no  objection  tp  the  visions 
which  were  contained  in  the  bill  when 
it  was  passed  by  the  House  of  Repre¬ 
sentatives;  but  I  did  object  strenuously 
to  the  Senate  committee  amendment 
which  would  substantially  multiply  thfc 
benefits  for  congressional  employees  and' 
Members  of  Congress; 

It  is  now  my  understanding — and  I 
should  like  to  have  the  Senator  from 
South  Carolina  verify  it — that  the  mo¬ 
tion  the  Senator  from  South  Carolina 
has  made  would,  if  agreed  to,  result  in 
striking  from  the  bill  all  the  language  of 
the  committee  amendment  dealing  with 
the  subject  of  retirement  benefits  for 
Members  of  Congress  and  congressional 
employees. 

Mr.  JOHNSTON  of  South  Carolina. 
That  is  true. 

Mr.  WILLIAMS.  Mr.  President,  I  sup¬ 
port  such  a  motion  or  amendment;  in 
fact,  such  an  amendment  should  have 
been  agreed  to  at  the  time  when  the  bill 
was  previously  being  debated  by  the  Sen¬ 
ate;  and  it  is  the  amendment  which  I 
then  announced  I  was  going  to  offer  if 
the  bill  had  been  acted  on  at  that  time. 
It  is  an  amendment  which,  according  to 
all  logic  and  reason,  should  be  adopted. 

Frankly,  this  fantastic  proposal  never 
should  have  been  brought  before  the 
Senate  in  the  first  place,  but  now  that 
it  is  before  us  the  committee  amend¬ 
ment  dealing  with  this  suggestion  should 
certainly  be  defeated.  However,  I  think 
that  before  we  act  on  this  amendment 
there  is  a  minor  committee  amendment 
•which  must  be  adopted. 

The  PRESIDING  OFFICER.  The  hill 
has  been  reported  by  the  committee  ynt h 
amendments;  and  the  comnnttee 
amendments  will  be  considered  fhtst. 

The  first  amendment  of  the  /Commit¬ 
tee  will  be  stated. 

The  Legislative  Clerk.  fin  page  1, 
at  the  beginning  of  line  7,  icis  proposed 
to  strike  out  “he  (1)  is  j/ot  eligible  for 
immeidate  or  deferred^nnuity  under 
this  act  or  (2)  elects  such  payment  prior 
to  receipt  of  and  in/fieu  of”  and  insert 
“application  for  payment  is  filed  with 
the  Commission  pinor  to  receipt  of  any,”. 

The  PRESIDING  OFFICER..  With¬ 
out  objection,  Mne  amendment  is  agreed 
to. 

The  next>6mendment  reported  by  the 
Committeor  on  Post  Office  and  Civil 
Service  yfll  be  stated. 

The  ^Legislative  Clerk.  On  page  2, 
afteiynne  6,  it  is  proposed  to  insert  a  new 
sect/on,  as  follows: 


Sec.  3.  (a)  The  Civil  Service  Retirement 
Act  is  amended  as  follows : 

(1)  Section  1  (3)  is  amended  by  inserting 
the  words  "or  Member”  after  the  word  "em¬ 
ployee”,  and  by  striking  out  the  words  "or 
a  Member  separated  before  he  has  com¬ 
pleted  5  years  of  Member  service”. 

(2)  Section  3  (f)  is  amended  by  inserting 
after  the  word  “employee’  the  words  “or 
Member”. 

(3)  Section  3  (h)  is  amended  to  read  as 
follows; 

“(h)  No  period  of  service  which  is  used  in 
the  computation  of  the  annuity  of  any  em¬ 
ployee  or  Member  under  any  provision  of 
this  act  shall  be  used  in  the  computation  of 
an  annuity  of  such  employee  or  Member 
under  any  other  provision  of  this  act.” 

(4)  Section  4  (a)  is  amended  by  inserting 
before  the  period  at  the  end  of  the  first  sen¬ 
tence  a  comma  and  the  following:  “except 
that  after  June  30,  1958,  the  amount  of  such 
deduction  in  the  case  of  a  congressional 
employee  shall  be  7)4  percent  of  such  basic 
salary”. 

(5)  The  table  in  section  4  (c)  is  amended 
by  inserting  after  the  word  “Employee”  the 
words  “Service  (other  than  congressional  em¬ 
ployee  service),”  by  inserting  after  the  mat¬ 
ter  relating  to  employees  the  following: 

.“Congressional  employee  service:  2*4  per- 
celtf;,  August  1,  1920,  to  June  30,  1926;  314 
percent,  July  1,  1926,  to  June  30,  1942;  5  per- 
centNuly  1,  1942,  to  June  30,  1948;  6  percent, . 
July  1J1948,  to  October  31,  1956;  6)4  percent? 
November  1,  1956,  to  June  30,  1958;  714  Per¬ 
cent,  aftN.June  30,  1958,”;  and  by  striding 
out  the  woNs  “Member  for.” 

(6)  Section. 6  (e)  is  amended  by  inserting 
after  the  worHy  “employee”  the  \yrfrds  ‘‘or 
Member.” 

(7)  Section  6  N)  is  amendec^to  read  as 
follows : 

“(f)  Any  Member\or  an^  congressional 
employee  eligible  for  eNi  amuiity  under  sec¬ 
tion  9  (b)  who  attains age  of  60  years 
and  completes  10  years  o^ervice  shall,  upon 
separation  from  the  sei^icN  be  paid  an  an¬ 
nuity  computed  as  dfovideck  in  section  9. 
Any  Member  or  anWcongressiVial  employee 
eligible  for  an  ahnuity  under  action  9  (b) 
who  attains  the  a^e  of  55  years  anc^iompletes 
30  years  of  seoSice  shall,  upon  separation 
from  the  service,  be  paid  an  annuiw  com¬ 
puted  as  provided  in  section  9.  Any  Lntniber 
or  any  congressional  employee  eligible  for  an 
annuity  under  section  9  (b)  who  complies 
25  yearaiof  service,  or  who  attains  the  age 
50  yen's  and  completes  20  years  of  service? 
shall/upon  separation  from  the.service  (other 
thajf  by  expulsion  in  the  case  of  a  Member, 
aya  other  than  by  removal  for  cause  on 
larges  of  misconduct  or  delinquency  in  the 
fca.se  of  an  employee),  be  paid  an  annuity 
computed  as  provided  in  section  9.” 

(8)  Section  7  (a)  is  amended  by  striking 
out  the  words  “Member  service”  and  insert¬ 
ing  in  lieu  thereof  the  words  “civilian 
service.” 

(9)  Section  8  (b)  is  amended  by  striking 
out  the  words  “Member  service”  in  the  first 
sentence  thereof  and  inserting  in  lieu  there¬ 
of  the  words  “civilian  service”;  and  by  strik¬ 
ing  out  the  last  sentence  thereof  and  insert¬ 
ing  in  lieu  thereof  the  following :  “Any  Mem¬ 
ber  or  any  congressional  employee  eligible  for 
an  annuity  under  section  9  (b)  who  is  sepa¬ 
rated  from  the  service  •  after  completing  10 
or  more  years  of  Member  or  congressional 
employee  service,  or  any  combination  there¬ 
of,  may  be  paid  an  annuity  beginning  at  the 
age  of  60  years  computed  as  provided  in  sec¬ 
tion  9.” 

(10)  Section- 9  (a)  is  amended  by  insert¬ 
ing  after  the  word  “employee”  wherever  it 
appears  the  words  “or  Member”  and  by  in¬ 
serting  after  “Provided,”  the  following: 
“That  annuity  of  an  employee  who  has  had 
Member  or  congressional  employee  service  on 
or  after  the  date  of  enactment  of  this  pro¬ 
viso,  and  who  has  had  deductions  withheld 


from  his  salary  or  made  deposit  covering  his 
last  5  years  of  civilian  service,  shall  be  (1) 
2>/2  percent  of  the  average  salary  multiplied^ 
by  his  Member  or  congressional  employee 
service  and  so  much  of  his  military  service/rs 
was  performed  subsequent  to  the  beginning 
and  prior  to  the  end  of  his  Member  o^on- 
gressional  employee  service,  plus  (Jr)  1  y2 
percent  of  the  average  salary  multiplied  by 
so  much  of  the  remainder  of  his  tcfiral  service 
as  does  not  exceed  5  years,  plus  US)  1%  per¬ 
cent  of  the  average  salary  multiplied  by  so 
much  of  the  remainder  of  his  Jrotal  service  as 
exceeds  5  years  but  does  not/exceed  10  years, 
plus  (4)  2  percent  of  the  average  salary  mul¬ 
tiplied  by  so  much  of  the  remainder  of  his 
total  service  as  exceedjr  10  years:  Provided 
further,’’. 

(11)  The  first  sentence  in  section  9  (b)  is 
amended  to  read  asAollows: 

“(b)  The  annuity  of  a  congressional  em¬ 
ployee  retiring  render  this  act  shall,  if  he 
so  elects  at  *ne  time  his  annuity  com¬ 
mences,  be  2  W;  percent  of  the  average  salary 
multiplied  Wy  the  total  service.” 

(12)  Seotion  9  (b)  is  amended  by  striking 
out  clause  (1)  of  the  second  sentence  and 
inserting  in  lieu  thereof  the  following:  “(1) 
has  h<ui  at  least  5  years  of  Member  or  con¬ 
gressional  employee  service,  or  combination 
thereof,”  by  inserting  after  the  word  “em- 

loyee”  in  clause  (3)  of  such  sentence  the 
/ords  “or  Member,”  and  by  inserting  before 
the  colon  in  the  second  sentence  the  words: 
“or  retires  for  disability  or  dies  while  serv¬ 
ing  as  a  congressional  employee  or  Mem¬ 
ber.” 

(13)  Section  9  (c)  Is  amended  to  read  as 
follows : 

“(c)  The  annuity  of  a  Member  retiring  un¬ 
der  this  act  shall,  if  he  so  elects  at  the  time 
his  annuity  commences,  be  2>/2  percent  of 
the  average  salary  multiplied  by  the  total 
service.  This  subsection  shall  not  apply 
unless  the  Member  (1)  has  had  at  least  5 
years  of  Member  service  or  congressional  em¬ 
ployee  service,  or  combination  thereof,  and 
(2)  has  had  deductions  withheld  from  his 
salary  or  made  deposit  covering  his  last  5 
years  of  civilian  service.  In  no  case  shall 
the  annuity  of  a  Member  retiring  under 
section  7  be  less  than  (A)  40  percent  of  the 
average  salary  or  (B)  the  sum  obtained  un¬ 
der  this  subsection  after  increasing  his  Mem¬ 
ber  service  by  the  period  elapsing  between 
the  date  of  separation  and  the  date  he  at¬ 
tains  the  age  of  60  years,  whichever  is  the 
lesser,  but  this  provision  shall  not  increase 
the  annuity  of  any  survivor.” 

(14)  Section  9  (d)  is  amended  to  read 
follows: 

t(d)  The  annuity  as  hereinbefore  pro¬ 
vided,  for  an  employee  retiring  under  sec¬ 
tion  (b)  or  6  (d)  shall  be  reduced  by  one- 
twelftN of  1  percent  for  each  full  month 
not  in  CTKess  of  60,  and  one-sixth  of  1  per¬ 
cent  for  ^ch  full  month  in  excess  of  60, 
such  empl^ee  is  under  the  age  of  60  years 
at  the  date  o^eparation.” 

(15)  SectionAM  (c)  of  such  act  is  amended 
by  striking  outVlf  an  employee  dies  after 
completing  at  leask5  years  of  civilian  service, 
or  a  Member  dies  after  completing  at  least 
5  years  of  Member  s^vice,”  and  inserting  in 
lieu  thereof  the  following:  “If  an  employee 
or  a  Member  dies  aftei\completing  at  least 
5  years  of  civilian  serviceV 

(16)  Section  10  ((d)  is  amended  by  strik¬ 
ing  out  “If  an  employee  ales  after  com¬ 
pleting  5  years  of  civilian  service  or  a  Mem¬ 
ber  dies  after  completing  5  yearXof  Member 
service”  and  inserting  in  lieu  IJ^reof  the 
following:  “If  an ’employee  or  a  Mender  dies 
after  completing  at  least  5  years  of\vilian 
service.” 

(17)  Section  10  is  amended  by  addin\  at 
the  end  thereof  a  new  subsection  as  fol¬ 
lows: 

“(f)  In  case  a  congressional  employee  eli- ' 
gible  for  annuity  under  section  9(b),  who  is 
separated  from  service  with  title  to  a  de- 
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Public  Law  85-619 
85th  Congress,  H.  R.  2767 
August  12,  1958 


AN  ACT 


72  Stat.  547. 


To  amend  section  ltil  of  the  Revised  Statutes  with  respect  to  the  authority  of 
Federal  officers  and  agencies  to  withhold  information  and  limit  the  availability 
of  records. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  section  161  of 
the  Revised  Statutes  of  the  United  States  (5  U.  S.  C.  22)  is  amended 
'  7  adding  at  the  end  thereof  the  following  new  sentence :  “This  section 
jes  not  authorize  withholding  information  from  the  public  or  limit¬ 
ing  the  availability  of  records  to  the  public.” 

Approved  August  12,  1958. 
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IMMEDIATE  RELEASE 


August  12,  1958 


James  C.  Hagerty,  Press  Secretary  to  the  President 


THE  WHITE  HOUSE 

STATEMENT  BY  THE  PRESIDENT 

I  have  today  signed  the  bill  H.  R.  2767,  "To  amend  Section 
161  of  the  Revised  Statutes  with  respect  to  the  authority  of  Federal 
officers  and  agencies  to  withhold  information  and  limit  the  avail¬ 
ability  of  records.  "  The  purpose  of  this  legislation  is  to  make 
clear  the  intent  of  the  Congress  that  Section  161  of  the  Revised 
Statutes  shall  not  be  cited  as  a  justification  for  failing  to  disclose 
information  which  should  be  made  public. 

In  its  consideration  of  this  legislation  the  Congress  has 
recognized  that  the  decision-making  and  investigative  processes 
must  be  protected.  It  is  also  clear  from  the  legislative  history 
of  the  bill  that  it  is  not  intended  to,  and  indeed  could  not,  alter 
the  existing  power  of  the  head  of  an  Executive  department  to  keep 
appropriate  information  or  papers  confidential  in  the  public  inter¬ 
est.  This  power  in  the  Executive  Branch  is  inherent  under  the 
Constitution. 
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